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Northeast Wants EPA To Give It More Control Of 
Upwind Air
Law360, New York (February 07, 2014, 4:13 PM ET) -- Last year, the governors of 10 
states in the Northeast and Mid-Atlantic petitioned the U.S. Environmental Protection 
Agency for greater control over portions of nine other states’ authority to regulate air 
pollution. The petitioning states,[1] all of which are members of the 13-state Ozone 
Transport Region (“OTR”), asked the EPA to require the nine upwind states to join the 
OTR.[2] If the EPA grants the request, OTR would gain the ability — subject to approval 
from the EPA — to impose additional restrictions on air emissions in the upwind states, in 
order to abate excess ground-level ozone in the downwind ones.

The EPA must accept public comments on the petition and make a final decision within the 
next 18 months, but it is unclear whether the agency will ask for comments on the petition 
in the near term or issue a proposed decision first.

Background

The formation of ground-level ozone — a major component in smog — results from a 
series of photochemical reactions between oxides of Nitrogen (“NOx”) and volatile organic 
compounds (“VOC”) in the air. NOx forms primarily as a result of fuel combustion. VOC 
emissions arise from both natural sources and human activities. The reaction also requires 
ultra-violet radiation, which makes ground-level ozone a problem primarily during the 
spring and summer months, when ultraviolet levels are at their highest. The petitioning 
states allege that NOx emissions from the upwind states travel into the downwind states 
and combine with local NOx and VOC emissions to cause exceedences of the 2008 National 
Ambient Air Quality Standard (“NAAQS”) for ozone.

Section 184 of the Clean Air Act created the OTR to address interstate transportation of 
the precursors to ground-level ozone.[3] That provision authorizes the OTR, through a 
commission, to develop “additional control measures [to] be applied within all or part [of 
the OTR] if the commission determines such measures are necessary” to bring any area 
within the OTR into compliance with a NAAQS. If approved by a majority of the OTR states, 
the commission would submit these proposed regulations to the EPA for approval, and the 
agency would have nine months to act on them.

If the EPA agrees, the agency can then issue a “SIP Call” requiring all of the affected states 
in the OTR to implement the commission’s requirements. To some, adding the upwind 
states to the OTR gives the commission the ability to develop additional emission controls 
for those states, in order to alleviate exceedences of the NAAQS throughout the entire 
region. The EPA then reviews the proposed controls and approves them. To others, forcing 
the upwind states to join the OTR gives the commission the authority to force emission 
reductions in the upwind states rather than imposing them on the existing members of the 
OTR.
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If the EPA forces a state to join the OTR, the state is also obligated to implement a number 
of statutorily required programs to reduce VOC emissions. These would include requiring 
the installation of reasonably available control technology for VOCs throughout the state 
and instituting enhanced vehicle inspection and maintenance programs in urban areas. The 
state would also have to regulate any facility whose potential to emit VOCs is greater than 
50 tons per year as a major source of air pollutants.

Quest ionable Basis for  the Pet it ion

The petition raises a number of legal, policy and technical questions, many of which arise 
from the petitioner’s approach to deciding whether an upwind state is a “significant” 
contributor to a NAAQS exceedence in a downwind state.

The OTR states argue that any state contributing greater than 1 percent of the NAAQS for 
ozone to a nonattainment area is a “significant” contributor to that nonattainment area. In 
other words, any upwind state whose emissions result in the formation of 0.75 parts per 
billion of ozone in a downwind area that exceeds the 2008 Ozone NAAQS (i.e., 75 parts per 
billion) is a significant contributor to that exceedence — a very low threshold.

In their technical support document, the petitioning states rely on modeling data 
developed by the EPA for the cross state air pollution rule (“CSAPR”), which was conducted 
several years ago under the 1997 ozone standard. The petitioners’ rely on this potentially 
outdated modeling and emissions data to show that the upwind states named in the 
petition contribute at least 0.75 parts per billion of ozone to a downwind area that exceeds 
the 2008 Ozone NAAQS.

This technical support document provides little in the way of specifics regarding the alleged 
significant contributions from out-of-state sources. The CSAPR modeling data used by the 
petitioners is limited to the highest single ozone contribution from each upwind state to a 
monitor within the OTR’s current footprint as well as the total number of nonattaining 
monitors that each upwind state significantly affects within the OTR.

The petitioners do not provide any information regarding the magnitude of each upwind 
state’s maximum contribution to an individual monitor versus the effect of emissions 
originating within the OTR’s existing boundaries on that same monitor. But a cursory 
review of the EPA’s CSAPR modeling data suggests that — for at least 75 percent of the 
monitors located in nonattainment areas within OTR — more than half of the total ozone 
load originates from sources that are already subject to regulation by the commission. In 
other words, the primary source of the problem is not the nine upwind states named in the 
petition — the problem is still primarily the OTR’s current members.

The technical basis for including some of the individual upwind states named in the petition 
is also uncertain.

Consider the case of North Carolina. Of the nine states named in the petition, North 
Carolina’s alleged contribution to ground-level ozone exceedences in the OTR is — by far —
the lowest. It is only slightly above the petitioners’ proposed threshold for a significant 
contributor, and the state’s Department of Environment and Natural Resources (“DENR”) 
believes even those estimates may be too high.

In addition, many at DENR question the validity of the group’s reliance on the EPA’s CSAPR 
modeling data in light of recent changes in North Carolina’s emissions. For example, 
approximately 2,700 megawatts of coal-fired electrical generation have been shuttered in 
the state since 2010, and these changes are likely not reflected in the petitioners’ technical 
analysis. DENR also believes the OTR’s modeling does not fully account for emission 
reductions required by North Carolina’s Clean Smokestacks Act.
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Furthermore, as noted above, any state joining the OTR must implement a series of 
statutorily required programs to reduce emissions of VOCs, even though those reductions 
will have no effect on the formation of ground-level ozone in the downwind states. Given 
that the EPA and the states have other options to address interstate air pollution transport 
under the Clean Air Act, such as Sections 110(a)(2)(D) and 126 respectively, forcing 
upwind states into the OTR will impose unnecessary regulatory burdens in those areas.

Finally, certain policy considerations counsel against granting the OTR’s request. The 
petitioners sent their request to the EPA on the day before the U.S. Supreme Court heard 
oral arguments regarding CSAPR. CSAPR, if approved by the court, will result in significant 
reductions of the same pollutants that are at issue in the petition. Without knowing 
whether the EPA will have a chance to implement CSAPR or what its ultimate effect will be, 
asking the agency to force more states into the OTR seems premature. This is particularly 
true for states whose significant contribution to ground-level ozone exceedences within 
the OTR is already tenuous.

Conclusion

The initial appeal of expanding the OTR is certainly understandable. Expansion could 
provide a mechanism to implement a program to improve air quality in the Northeast that 
might also withstand judicial review.

That said, requiring upwind states to submit to a regulatory authority that will likely seek 
to implement NOx emission reductions somewhere other than the existing OTR states may 
be unjustified in light of the questions surrounding the technical analysis supporting the 
petition. Forcing the upwind states to implement VOC control programs with little chance 
of improving air quality within the OTR seems unnecessary in light of the other options 
available to the EPA.

Uncertainty regarding the EPA’s ability to implement CSAPR as well as its eventual effect 
on air quality in the OTR also counsels against the agency granting the petition. Even so, 
the agency will eventually have to seek public comment on the petition. When it does, 
parties with interests in the nine upwind states would be well advised to get their legal and 
technical arguments into the administrative record.

—By Sean M. Sullivan, Troutman Sanders LLP

Sean Sullivan is a partner in Troutm an Sanders' Raleigh, N.C., office and is a m em ber of 
the firm 's environm ental pract ice. 

The opinions expressed are those of the author(s)  and do not  necessar ily reflect  the views 
of the firm , its clients, or Port folio Media I nc., or  any of it s or their  respect ive affiliates. 
This art icle is for general inform at ion purposes and is not  intended to be and should not  be 
taken as legal advice.

[1] The ten petitioning states are: Connecticut, Delaware, Maryland, Massachusetts, New 
Hampshire, New York, Rhode Island and Vermont.

[2] The nine upwind states named in the petition are: Indiana, Illinois, Kentucky, Michigan, 
North Carolina, Ohio, Tennessee, Virginia and West Virginia.

[3] Section 176A of the Clean Air Act describes the procedure for adding new members to 
any transport region, including OTR. 
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