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 Anti-Bribery Provision:  Makes it unlawful to offer or make a 
corrupt payment to a foreign official for the purpose of 
obtaining or retaining business for or with, or directing 
business to, any person.  

 

 Books & Records Provision:  Requires corporations to: 

- Make and keep books and records that accurately reflect the 
transactions of the corporation; and 

- To devise and maintain an adequate system of internal  
accounting controls. 
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The Foreign Corrupt Practices Act (”FCPA”) 



Content with Image Layout 

 

This layout should be used 

when bullet points are 

accompanied by a graphic 

image 

 

Use “Increase/Decrease List 

Level” to format levels 

 

 

 

Click photo icon to insert 

picture 

 

Please see style guide for 

appropriate treatment and 

layout of images 

 

Definition of Foreign Official 

 “[A]ny officer or employee of a 

foreign government or any 

department, agency or 

instrumentality thereof” 

 Whether an entity is an 

instrumentality of a foreign 

government depends upon whether 

the government “controls” the entity 

and whether the entity is recognized 

as performing a governmental or 

public function 
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Definition of Foreign Official – In Practice 

Chinese “sovereign wealth fund officials 
requested that BNY Mellon provide their family 
members with internships, and they made 
numerous follow-up requests about the status, 
timing, and other details of the internships for 
their relatives. BNY Mellon employees viewed 
the internships as important to keep the 
sovereign wealth fund’s business.” 
 
“BNY Mellon deserved significant sanction for 
providing valuable student internships to family 
members of foreign officials to influence their 
actions.” 

 

Andrew J. Ceresney, Director of the SEC 
Enforcement Division, Aug. 18, 2015 
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DOJ Focus in FCPA Cases 

The “recent boom of sovereign wealth funds 
is an area of particular interest to the Justice 
Department.” 

 

DOJ is “looking at both passive and active 
investments by U.S. securities firms into 
sovereign funds, and vice versa.” 

 
Former Chief of DOJ Fraud Section, Steve Tyrrell 

Financial Week, Oct. 7, 2008 
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SWF Bribes – Och-Ziff 

 2011: SEC announced sweep of financial 

sector Sovereign Wealth Funds (SWF)  

 Sept. 29, 2016: DOJ announced that Och-

Ziff subsidiary pled guilty to FCPA violations 

 Admitted knowing that part of a placement 

agent’s fee for a $300M Libyan SWF 

investment would be paid to a government 

official 

 Admitted facilitating payment of bribes to 

officials in the Democratic Republic of the 

Congo to win joint venture mining projects 

 Gabonese individual “fixer” also charged 

 Och Ziff executives still face criminal 

exposure 
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SWF Bribes – Och-Ziff 

 Och-Ziff and sub must pay DOJ $213M 

 Must disgorge $199M to SEC 

 Compliance Monitor: 3 year term 

- Access to all employees and non-
privileged info. 

- Evaluate internal controls related to 
recordkeeping, reporting 

 Required to name CCO for 5 years and 
separate from other functions 

 Must enhance internal controls/policies 
over foreign investments and establish 
investment committee 
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SWF Bribes – Och-Ziff 

 Och-Ziff experiencing significant 
withdrawals 

 $2.4B on Oct. 1, 2016 ; $102M 
during rest of Oct. (incl. Goldman’s 
retirement plan) 

 AUM down by $2.3B since Sept. 30, 
2016 

 “S&P Global Ratings and Fitch 
Ratings have signaled that they may 
cut the company’s ratings to junk. 
Fitch cited ‘reputational damage’ 
from the bribery case and concern 
about asset outflows.” 
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Bloomberg, Nov. 2, 2016 
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“Princeling” Hiring – BNY & JPM 

 Aug. 2015: BNY agreed to pay SEC 
$14.8M 

- Student “internships” for family  
members of  officials “affiliated" with 
SWF 

- Internships provided "significant 
personal value" to SWF officials 

 Nov. 2016: JP Morgan Chase paying 
DOJ & SEC combined $264M 

- Asia affiliate provided jobs to officials’ 
children to obtain gov’t business 

- “Sons & Daughters Program” 

- Openly violated its compliance programs 
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Individual Prosecutions – Fund Employees  

 Apr. 2016: Dmitrij Harder, 
owner/president of U.S. financial 
consulting firm pled guilty 

- Paid bribes to European Bank for 
Reconstruction and Development official 
to approve financing for Harder's clients 

- U.S. cooperating with foreign law 
enforcement and regulatory agencies 
 

 May 2016: FINRA fined and suspended 
Raymond James' AML compliance officer 
for "egregious failures" 
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Individual Prosecutions – Broker Dealers 

Direct Access Partners (DAP) 

 2013-2014: Five execs/employees pled 
guilty to bribing Venezuelan official to 
approve state bond trades 

 Mar. 2015: CEO & managing director 
sentenced to four years in prison 

 Apr. 2016: SEC Case 

- Permanently enjoined seven execs & 
employees from committing securities 
fraud offenses  

- Ordered five employees to disgorge 
$42.5M 
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managers on their fee practices in 
June and July 2016 conducted by pfm 

• Targeted CFOs because they are the 
most informed of these practices 

• The emphasis is on private equity 
firms, but other alternatives, such as 
mezzanine debt, real estate, and 
infrastructure, have been included 

• Update and expansion on the 2014 
Fees and Expenses Survey  

• Results released in November 2016 
edition of pfm 

overview 
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Where is your firm headquartered? (%) 
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Which of these definitions best describes your firm? 
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What is the total value of the firm’s AUM? (%) 
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Are you currently using the ILPA Best Practice templates? 
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Are you planning to implement the ILPA fee reporting template? 
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How do you currently report your actual fees and expenses to investors? 
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How do you answer expense-related queries that are  
not addressed in the PPM, LPA or policy documents? 
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The SEC requires that you engage a compliance consultant  
to review your CCO’s activities. Who pays the consultant? 
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If you advance funds, who pays the amount advanced? 

35 



Title Only Layout 

 

 

S
o

u
rc

e
: 
p

fm
 

A principal with your firm is subject to an SEC inquiry involving  
the activities of the firm and the funds you manage. Do you  
advance expenses for the principal’s defense if: 

analysis • SEC EXAMINATIONS 

36 



Title Only Layout 

 

 

S
o

u
rc

e
: 
p

fm
 

A partner takes a target company CEO out to lunch but there is  
no letter of intent or pre-existing deal discussion. Who pays the tab? 

analysis • ENTERTAINMENT AND TRAVEL 

37 



Title Only Layout 

 

 

S
o

u
rc

e
: 
p

fm
 

If you have a budget for the annual  
meeting of limited partners, is it: 

analysis • ENTERTAINMENT AND TRAVEL 

38 



Title Only Layout 

 

 

S
o

u
rc

e
: 
p

fm
 

At the annual meeting, who pays for the meals  
and entertainment of the CEOs of... 

analysis • ENTERTAINMENT AND TRAVEL 
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At the annual meeting, who pays for the meals  
and entertainment of the... 
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In terms of broken deal expenses, which applies to you? 
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What percentage of your transaction or monitoring fee  
is offset against your management fees? 
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Do you charge management fees during extension periods? 
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If you offer co-investments, are your co-investments  
structured as separate entities? 

data room • CO-INVESTMENT 
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Do the co-investors have any responsibility for  
broken deal expenses if the deal does not go forward? 

data room • CO-INVESTMENT 
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Which of the following do you charge to our co-investment vehicles? 
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During due diligence and before any letter of intent is signed,  
the firm hires lawyers and other service providers to begin working  
on the transaction. Who pays these expenses? 

data room • DEALS AND POLICIES 
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After a letter of intent is signed, the firm hires lawyers and  
other service providers to begin working on the transaction.  
Who pays these expenses? 

data room • DEALS AND POLICIES 
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After a definitive agreement is signed, the firm’s financing  
team agrees on a lending package for the deal. Who pays  
legal fees incurred by the lender? 

data room • DEALS AND POLICIES 
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Your firm employs an ESG consultant to advise on a new  
responsible investment policy across your portfolio. Who pays? 

data room • DEALS AND POLICIES 

If an ESG consultant is a requirement of a particular limited  
partner, does this change your answer to the above question? 
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potential violations of the Foreign Corrupt Practices Act 
(FCPA), antitrust matters and securities and derivative 
litigation.  

 Experience in complex commercial litigation and appellate 
matters before federal and state courts. 

 Advises businesses on compliance issues under the FCPA, 
including drafting and implementing corporate compliance 
programs, and has extensive experience in conducting 
FCPA due diligence and advising on other FCPA risks in the 
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Partner, White Collar Litigation and 
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212.808.2733 
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Executive Committee and co-chair of its Commercial 
Department. 

 Concentrates in private investment fund formation, 
operations and compliance, private equity investment 
transactions, venture capital investments, acquisitions, 
dispositions and financings of business enterprises, joint 
ventures, and intra-partner dealings.  

 She also is experienced in matters of investment fund 
principal compensation and succession planning and serves 
as general outside counsel to family offices.  

 The industry focus of funds and companies she counsels 
include biotechnology health care services, financial 
services, peer-to-peer lending, energy and natural 
resources, and real estate.  

Partner, Corporate and Securities Practice 
Group 
215.981.4325 

corellij@pepperlaw.com 
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Paul E. Pelletier 

 Represents public and private companies, executives and 
high-profile individuals from various industries in state and 
federal investigations, including health care, pharmaceutical, 
biotechnology, medical device and financial services.  

 Experience in matters alleging international bribery, 
accounting fraud, the submission of false claims, and the 
provision of remuneration to induce referrals.  

 Counsels and guides corporations on their anti-corruption 
compliance programs and advises businesses that have 
experienced data breaches on their various reporting 
obligations.   

 Counsels and defends federal law enforcement agents in 
congressional hearings and matters before the IG. 

Partner, White Collar Litigation and 
Investigations 
202.220.1218 

pelletierp@pepperlaw.com 
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Robert E. Fay 

 Concentrates his practice in white collar defense.   

 Practice spans a variety of industries, including 
pharmaceutical companies, health care consultancies, 
technology companies, insurers and government 
contractors.  

 Experience conducting internal investigations, particularly in 
cases involving allegations of financial fraud or accounting 
irregularities. 

 Served as a trial attorney in the U.S. Department of Justice 
Tax Division in Washington, where he litigated complex tax 
controversies and obtained injunctions against fraudulent 
tax return preparers and individuals promoting tax fraud 
schemes. 

Associate, White Collar Litigation and 
Investigations 
215.981.4149 

fayr@pepperlaw.com 
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