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Virginia recognizes two tort claims for civil 
conspiracy — one under the common law 
and the second under Virginia Code §§ 
18.2-499–500. This article discusses these 
two causes of action which are often the 
subjects of business litigation.

 
Background
As early as 1888, in the case of Crump v. 
Commonwealth, the Supreme Court of 
Virginia recognized the viability of a claim for 
a conspiracy to injure a person in his trade or 
occupation.1 In Crump, members of a union 
attempted to compel a mercantile business to 
become a union office and employ members 
of the union. When the mercantile business 
refused, the union members attempted to de-
stroy its business through boycotts and threat-
ening patrons. In upholding the criminal 
convictions of the union members, the Court 
recognized that “a conspiracy or combination 
to injure a person in his trade or occupation is 
indictable.”2 

In 1933, the Supreme Court of Virginia in 
Werth v. Fire Companies’ Adjustment Bureau3 
acknowledged the ability for a plaintiff to sue 
at common law for civil conspiracy in noting 
that:

A conspiracy consists of an unlawful 
combination of two or more persons to do 
that which is contrary to law, or to do that 
which is wrongful and harmful towards 
another person. It may be punished crimi-
nally by indictment, or civilly by an action 
on the case in the nature of conspiracy if 
damage has been occasioned to the person 
against whom it is directed. It may also 
consist of any unlawful combination to 
carry out an object not in itself unlawful 
by unlawful means. The essential ele-
ments, whether of a criminal or actionable 
conspiracy, are, in my opinion, the same, 
though to sustain an action special damag-
es must be proved.

In 1964, the General Assembly enacted 
Virginia’s business conspiracy statute. The 
statute is similar to an old Wisconsin statute, 
but its remedies are stricter.4 Surprisingly, no 
legislative history exists for the statute.5 Due 
to the year of its enactment and its similarity 
to statutes passed in other states around the 
same time, many refer to it as the “Anti-Sit-In” 
Act.6

The business conspiracy statute is found in 
sections 18.2-499 and 18.2-500 of the Virginia 
Code — the criminal chapter of the Virginia 
Code.7 Under section 18.2-500, “[a]ny person 
who [is] injured in his reputation, trade, busi-
ness or profession by reason of a violation of 
§ 18.2-499” may seek relief in a civil court. In 
turn, Virginia Code § 18.499 imposes liability 
on:

Any two or more persons who combine, 
associate, agree, mutually undertake or 
concert together for the purpose of (i) 
willfully and maliciously injuring another 
in his reputation, trade, business or pro-
fession by any means whatever or (ii) will-
fully and maliciously compelling another 
to do or perform any act against his will, 
or preventing or hindering another from 
doing or performing any lawful act . . . 

The statute specifically allows for the re-
covery of treble damages and “the costs of 
suit, including a reasonable fee to plaintiff ’s 
counsel.”8 The statute also provides for damag-
es if a plaintiff proves an attempted business 
conspiracy.9 

Stating a Claim for Common Law 
Conspiracy Under Virginia Law
Under Virginia law, the prima facie elements 
for common law conspiracy are:
1. A combination of two or more persons; 
2. To accomplish, by some concerted action;
3. Some criminal or unlawful purpose or 

some lawful purpose by a criminal or 
unlawful means; and

4. Resultant damage caused by the defen-
dant’s acts committed in furtherance of the 
conspiracy.10
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As the Supreme Court of Virginia recently commented: “The 
gist of the civil action of conspiracy is the damage caused 
by the acts committed in pursuance of the formed conspir-
acy and not the mere combination of two or more persons 
to accomplish an unlawful purpose or use an unlawful 
means.”11 A plaintiff cannot maintain a claim for common law 
conspiracy when the unlawful act underlying the claim does 
not allow for an award of damages.12 Ordinarily, the issue of 
whether a conspiracy caused the alleged damage is one for the 
jury’s decision.13 

Stating a Claim for Statutory  Business Conspiracy Under 
Virginia Law
Under Virginia law, a plaintiff must prove three elements to 
state a prima facie cause of action under Virginia’s business 
conspiracy statute:
1. A combination of two or more persons; 
2. For the purpose of willfully or maliciously inuring a plain-

tiff in reputation, trade, business, or profession; and
3. Resulting in damage to the plaintiff.14

To prove attempted business conspiracy, a plaintiff must 
prove that a person attempted to procure the participation or 
cooperation of another to enter into a business conspiracy15 
and resulting damage to the plaintiff.16 Proof of a civil conspir-
acy must be shown by clear and convincing evidence.17

Proving Civil Conspiracy Claims

I. A Combination of Two or More Persons to Accomplish, 
by Some Concerted  Action — Necessary Elements for 
Common Law and Statutory Business Conspiracy Claims

Both the common law and statute require a combination of 
two separate actors in a concerted action.18 “Concerted action” 
reflects the statutory requirement that a plaintiff ultimately 
prove that someone “combined, associated, agreed, mutually 
undertook, or concerted together” with someone else in the 
conduct at issue.19 A plaintiff must prove then, to be successful 
in his or her claim, that the defendants “combined together to 
effect a preconceived plan and unity of design and purpose.”20 
After all, this “common design is the essence of the conspira-
cy.”21 A common law conspiracy claim only requires proof of a 
“tacit understanding”— an express agreement is not a neces-
sary component of the claim.22

The “two or more persons” requirement, however, is not 
satisfied by proof that a principal conspired with one of its 
agents that acted within the scope of his agency.23 Under such 
a circumstance, a conspiracy is a legal impossibility because a 
principal and an agent are not separate persons for purposes 
of the conspiracy statute. This rule is commonly referred to as 
the “intracorporate immunity” doctrine.24 That doctrine holds 
that where the agents or employees of a corporation are acting 
within the scope of their employment, “then only one entity 
exists”— the corporation  — and “[b]y definition, a single 
entity cannot conspire with itself.”25 To the contrary, an agent 

or employee acting outside the scope of his employment or 
agency can be liable for a civil conspiracy to injure a person’s 
business.26

 The question of what is within the scope of employment 
is not always clear, but “[b]oth the Fourth Circuit and the 
state courts of Virginia take a ‘fairly broad view of the scope of 
employment.’”27 “Generally, an act is within the scope of em-
ployment if it is ‘naturally incident to [the master’s] business 
. . . done while the servant was engaged upon the master’s busi-
ness, and did not arise wholly from some external, indepen-
dent, and personal motive on the part of the servant to do the 
act upon his own account.’”28 An act may be prohibited by the 
employer, tortious, or even criminal to be done yet fall within 
the scope of employment. The test “is not whether the tortious 
act itself is a transaction within the ordinary course of busi-
ness of the [employer], or within the scope of the [employee’s] 
authority, but whether the service itself, in which the tortious 
act was done, was within the ordinary course of such business 
or within the scope of such authority.”29 

 Further, employees are not the only agents who fall 
under the doctrine as both Virginia federal and state courts 
have applied the intracorporate immunity doctrine to 
corporate directors.30 Federal courts do apply an exception to 
this rule where an officer or director has a stake or a purpose 
“independent of his interest in the corporation’s success.”31 For 
instance, in Greenville Publishing Company v. Daily Reflector, 
Inc.,32 the Fourth Circuit observed that an exception to the 
intracorporate immunity doctrine “may be justified when the 
officer has an independent personal stake in achieving the cor-
poration’s illegal objective.”33 A Virginia state court has found 
that this federal personal stake exception is different from 
the scope of employment test and explained that the personal 
stake exception “applies primarily in antitrust actions, such as 
where a corporate director with a personal stake in another 
business conspires to use the corporation to eliminate com-
petitors for that personal business interest, thus, hijacking the 
corporation for his own personal, illegal, ends.”34 In fact, courts 
have held that the exception was meant to apply only to cir-
cumstances in which the “conspirator gained a direct personal 
benefit from the conspiracy, a benefit wholly separable from 
the more general and indirect corporate benefit always present 
under the circumstances surrounding virtually any alleged 
corporate conspiracy.”35 The Supreme Court of Virginia has not 
adopted the personal stake exception.36 

In sum, Virginia courts consistently have held that a con-
spiracy cannot form in the following situations:

•  A single entity cannot conspire with itself.37

•   A corporation cannot conspire with its wholly-owned 
subsidiary.38

•   Partners cannot conspire when they are acting within the 
scope of their partnership.39

•   If the conspiracy involves the breach of a contract, one of 
the conspirators must be a third party to that contract.40
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II. Some Criminal or Unlawful Purpose or Some Lawful 
Purpose by a Criminal or Unlawful Means — A Necessary 
Element for Civil Conspiracy Claims

The key and essential element for a common law conspiracy is 
the criminal or unlawful nature of the underlying conduct.41 
A complaint will be deficient unless sufficient facts alleging 
an unlawful act or unlawful purpose are present.42 Typically, 
courts do not struggle with whether a plaintiff has made suffi-
cient factual allegations of an unlawful act or unlawful purpose 
as such facts either are present in the complaint or not. The 
Supreme Court of Virginia has held that allegations accus-
ing employees of forming a combination to breach their 
contractual, employment, fiduciary, and other duties to 
their employer, including the supposed unlawful conversion 
by them of their employer’s confidential and proprietary 
information, stated sufficient unlawful purposes.43 Virginia 
courts have held that the following instances are not unlawful 
acts or unlawful purposes for purposes of establishing this 
element:

• Truthful business competition;44 
• The enticement of a competitor’s employee to leave his 

employment so long as no means are used and the em-
ployee’s employment is terminable at will;45 and

• Mere breach of contract 46 
Where the unlawful act or unlawful purpose is the commis-

sion of a tort, the Supreme Court of Virginia recently empha-
sized that a plaintiff must establish that the underlying tort was 
committed to recover for a common law claim of civil conspir-
acy.47 In other words, “where ‘there is no actionable claim for 
the underlying alleged wrong, there can be no action for civil 
conspiracy based on that wrong.’”48

III. For the Purpose of Willfully or Maliciously Injuring a 
Plaintiff in Reputation, Trade, Business, or Profession— 
A Necessary Element for Business Conspiracy Claims

In a series of three cases involving the business conspiracy stat-
ute, the Supreme Court of Virginia has altered the malice stan-
dard applicable to business conspiracy claims from an actual 
malice standard to a legal malice standard.49 Beginning in 1986 
with the case of Greenspan v. Osheroff,50 the Court adopted a 
“primary overriding purpose” standard, holding that:

[W]hen the fact-finder is satisfied from the evidence that 
the defendant’s primary and overriding purpose is to injure 
his victim in reputation, trade, business or profession, 
motivated by hatred, spite, or ill-will, the element of malice 
required by Code § 18.2-499 is established, notwithstand-
ing any additional motives entertained by the defendant to 
benefit himself or persons other than the victim. 

Six years later, in the case of Tazewell Oil Co. v. United Virginia 
Bank,51 the Court appeared to move away from the primary 
and overriding purpose standard set forth in Osheroff. In a 4-3 
decision, the Court held that sufficient evidence of a con-
spiracy existed because, among other things, the defendant’s 

action “exhibited a willful disregard for Tazewell’s rights.”52 
Surprisingly, the majority opinion in Tazewell made no men-
tion of the “primary overriding purpose” standard set forth in 
Osheroff.53 In his dissenting opinion, Judge Whiting chided the 
majority for ignoring Osheroff, stating that the “primary and 
overriding purpose” test should have been applied to deter-
mine whether the defendants had acted with actual malice.54

 Three years later, the Court once again addressed wheth-
er the conspiracy statute required proof of actual malice in 
Commercial Business Systems, Inc. v. BellSouth Services, Inc.55  
Definitively rejecting that requirement, the Court concluded 
that only proof of legal malice was necessary, i.e., that de-
fendant acted intentionally, purposely, and without lawful 
justification.56 Distinguishing Osheroff, the Court explained 
that its statement about a conspirator’s “primary and overrid-
ing purpose” was made in the context where the conspirator 
had both legitimate and illegitimate motives for his actions and 
ruled that:57

In any event, we do not think that, as a general proposition, 
the conspiracy statutes require proof that a conspirator’s 
primary and overriding purpose is to injury another in his 
trade or business. The statutes do not so provide, and such 
a requirement would place an unreasonable burden on a 
plaintiff.58

Courts consistently have followed the legal malice standard set 
forth in Commercial Business Systems.59 Further, in pleading a 
claim for business and common law conspiracy, keep in mind 
that a plaintiff must allege an unlawful act or unlawful pur-
pose because “there can be no conspiracy to do an act the law 
allows.”60 

 An additional requirement for this second element is 
proving that the injury was to “reputation, trade, business, or 
profession.” The Supreme Court of Virginia has held that §§ 
18.2-499 and 500 “apply to business and property interests, not 
to personal or employment interests.”61 Virginia federal courts 
have also made this business / personal distinction.62 

 
IV. Resulting in Damage to the Plaintiff — A Necessary 

Element for Common Law and Statutory Business 
Conspiracy Claims

A. Actual, Treble and Punitive Damages
Plaintiff must prove that they sustained damages from the al-
leged interference in a conspiracy claim.63 Business conspiracy 
claims have been a favorite claim for lawyers because § 18.2-
500 allows for the recovery of treble damages. It provides that 
one who is “injured in his reputation, trade, business or pro-
fession by reason of a violation of [section] 18.2-499 may sue 
therefore and recover three-fold the damages by him sustained 
. . . and without limiting the generality of the term, ‘damages’ 
shall include loss of profits.”64 The Supreme Court of Virginia, 
in Advanced Marine Enterprises, Inc. v. PRC, Inc.,65 also permit-
ted the recovery of punitive damages and treble damages in the 
same action because “awards of punitive and treble damages 
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were based on separate claims involving different legal duties 
and injuries.”66 Importantly, Virginia courts consistently have 
held that damage to one’s personal employment interest is not 
actionable under the statute.67

B. Injunctive Relief and Attorneys’ Fees and Costs
In addition to damages, the business conspiracy statute also 
allows for permanent injunctive relief and injunctive relief 
during litigation to restrain one from continuing the conspira-
torial acts.68 Further, the conspiracy statute allows for “reason-
able counsel fees to complainants’ and defendants’ counsel.”69 
One court has held that a defendant is entitled to its attorneys’ 
fees even when the case is dismissed pursuant to its demurrer.70 
Of course, a party seeking to recover their attorneys’ fees must 
prove that the fees were reasonable and necessary.71 

Pleading Civil Conspiracy Claims
Virginia state and federal courts appear to have differing 
standards for pleading common law and statutory business 
conspiracy claims. The Supreme Court of Virginia had held 
that “traditional notice pleading and demurrer standards apply 
in reviewing conspiracy claims.”72 To survive an attack by a dis-
positive motion, a plaintiff must allege the existence of the ele-
ments of the claim in more than “mere conclusory language.”73 
A plaintiff must allege “concerted action, legal malice, and ca-
sually related injury . . . set[ting] forth core facts to support the 
claim.”74 Moreover, for statutory business conspiracy claims, “it 
is not enough for [a] plaintiff merely to track the language of 
the conspiracy statute without alleging the fact that the alleged 
co-conspirators did, in fact, agree to do something the statute 
forbids.”75 Ordinarily, a complaint should contain factual details 
of the time and place and the alleged effect of the conspiracy 
in order to withstand a demurrer or motion to dismiss.76 From 
the federal court’s perspective, a statutory business conspira-
cy requires a heightened pleading to prevent “every business 
dispute over unfair competition [from] becoming a business 
conspiracy claim.’”77 

Defenses to a Civil Conspiracy Claim

I. Statute of Limitations
One point is clear: a conspiracy cause of action accrues when 
damage is first sustained by the plaintiff.78 The length of the 
limitations period running from the accrual point is unclear, 
however, and the Supreme Court of Virginia has held that the 
“applicable statute of limitations is determined by the type of 
injury alleged.” If the alleged cause of action is for personal 
injuries, it is subject to a two-year statute of limitations, but if 
the alleged cause of action is for injury to property, it is subject 
to a five-year limitations period.79
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II. Intracorporate Immunity 
Doctrine

The intracorporate immunity doctrine 
states that “there must two persons to 
comprise a conspiracy, and a cor-
poration, like an individual, cannot 
conspire with itself.”80 Thus, a plaintiff 
alleging that a corporation conspired 
with its agents acting within the scope 
of their employment, fails to state a 
proper claim because the alleged con-
spiracy would involve only one entity.81 
The intracorporate immunity doctrine 
does not apply when the agent acts 
outside the scope of his or her agency 
relationship at the time of the wrong-
ful conduct.82

Conclusion
Common law and statutory business 
conspiracy claims represent an import-
ant piece of the landscape of Virginia 
business litigation. Claims brought 
under Virginia’s business conspiracy 
statute will remain a favorite among 
trial lawyers because, if successful, they 
allow for the recovery of treble damag-
es and attorneys’ fees. Nonetheless, at-
torneys should not blindly allege civil 
conspiracy claims, whether under the 
common law or Virginia Code §§ 18.2-
499 and -500, for the mere hope of ob-
taining enhanced remedies. Instead, as 
with any claim, counsel should ensure 
that necessary facts exist to 

allege these claims. Virginia lawyers, 
however, can expect to see many 
more cases brought under Virginia’s 
business conspiracy statute because 
of the evolution of the malice stan-
dard from actual to legal as set forth 
in the Supreme Court of Virginia’s 
decisions in Greenspan, Tazewell 
Oil Co. and Commercial Business 
Systems, Inc. The ruling that a plaintiff 
must merely prove legal malice instead 
of actual has lowered the evidentiary 
burden of proving a claim under the 
statute, which together with the broad-
er categories of potentially recoverable 
damages, likely will generate more civil 
conspiracy claims. q
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that two homebuyers and homeowner 
conspired to have him indicted because 
they were unhappy with the work he did 
on their houses as a private contractor was 
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Hunter v. Simpson, 93 Va. Cir. 366, 369 
(Henrico Cnty. 2016)

68  Va. Code § 18.2-500(B).
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2003).
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deponent’s, but the deponent will nev-
er leave your monitor if the deponent 
is pinned.

The deposing attorney should 
incorporate the conference technician 
into the deposition plan. First, instruct 
the conference technician to pull up 
the exact part of the document that 
you would like to discuss. The depo-
nent may look at the documents in 
hard copy or a separate window, but 
this method will help everyone locate 
the language under scrutiny. Second, 
make sure that the documents are 
clearly labeled and organized so the 
conference technician can find them. 
Finally, if needed, direct the confer-
ence technician to point to or high-
light specific text or sections of the 
document. The conference technician 
can highlight or draw boxes around 
segments you would like to discuss. 

Finally, make sure that the de-
ponent testifies on the record about 

any individuals that are in the room 
with the deponent, the nature of 
any documents referenced, and any 
communications received during the 
deposition. In an in-person deposition, 
the attorneys normally have complete 
control over who is in the room, what 
documents are brought into the room, 
and any communications the depo-
nent receives during the on-the-record 
portion of the deposition. In contrast, 
in a virtual deposition, another person 
might be in the room but out of cam-
era view. Similarly, the deponent could 
be prompted by email or text mes-
sage without the deposing attorney’s 
knowledge. 

This can be mitigated by requesting 
the deponent to declare on the record: 
who is in the room during the deposi-
tion; that the deponent did not receive 
any communications during the depo-
sition; and to identify all documents 
examined in response to questions. 

Conclusion
Virtual depositions can be a useful tool 
to keep discovery moving forward de-
spite the numerous disruptions caused 
by COVID-19. Additionally, the tech-
niques developed during COVID-19 
social distancing may be useful time 
and cost-saving measures well after 
the pandemic subsides. Adapting this 
guide to your own practice can help 
mitigate difficulties and maximize the 
benefits of virtual depositions. q
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