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On 1 March 2021, the International
Centre for Dispute Resolution
(ICDR), the international division of
the American Arbitration Association
(AAA) and a leading provider of
dispute resolution services to
businesses in matters involving cross-
border transactions released the 2021
update to its international arbitration
and mediation rules (the ‘2021 ICDR
Rules’).! The 2021 update marks
the first time the ICDR’s arbitration
rules and mediation rules have
been revised since 2014 and 2008,
respectively, and is of particular note
to the construction industry both in
the United States and elsewhere.

As many construction-dispute
practitionerswill acknowledge, during
the last decade, the construction
industry has increasingly favoured
arbitration over other forms of
dispute resolution. This has been
particularly true for international
construction projects where,
given the varying jurisdictions and
nationalities involved, international
arbitration is all but a necessity to
ensure an efficient and enforceable
resolution of disputes.

The numbers bear this trend out.
The statistics from nearly all of the
leading international arbitration
centres around the world, including
the ICDR, show that construction
disputes make up an increasing
proportion of their caseloads.? Given
the volume of construction disputes
overseen by the ICDR, international
construction practitioners should be
aware of the ICDR’s rule changes.
This is particularly significant

because, while many US construction
entities and firms are likely to be
familiar with the AAA’s Construction
Industry Arbitration Rules (the ‘AAA
Construction Rules’), the ICDR’s
arbitration rules differ in often subtle
butimportantways to reflect practices
more commonly seen in international
arbitration proceedings.

While the ICDR has published a
very helpful summary of the
individual changes to its arbitration
and mediation rules on its website,?
this article highlights some of the
most relevant rule changes as they
apply to international construction
arbitration disputes and what they
may mean in practice. As explained
below, the ICDR’s arbitration rule
revisions are sound and practical
efforts to provide users guidance on
what to expect and how to manage
an ICDR arbitration proceeding.

Definition of international
arbitration (the Introduction)

Among the first and easiest to
overlook changes to the ICDR Rules
comes in the Introduction to the
rules themselves.* Specifically, the
2021 ICDR Rules include additional
language that explains when a case is
deemed ‘international’ for purposes
of applying the ICDR Rules.

This is critically important in cases
where the arbitration agreement
selects the AAA without designating
which of the various AAA arbitration
rules the parties intended to apply
(eg, the Commercial Arbitration
Rules, Construction Arbitration
Rules). Indeed, according to Article 1
of the ICDR Rules, the ICDR’s
international arbitration rules will
apply to an ‘international dispute’
where the parties have provided for
arbitration ‘by either the International
Centre for Dispute Resolution
(“ICDR”), the international division
of the American Arbitration
Association (“AAA”), or the AAA
without  designating ~ particular — rules
[...]I'% As a result, if a dispute is
‘international’, the parties will be
deemed to have agreed to arbitrate
pursuant to the ICDR’s international
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arbitration rules unless the parties
expressly agreed to arbitration
pursuant to a specific set of the AAA’s
arbitration rules (eg, Construction
Arbitration Rules) or other arbitration
rules, such as the United Nations
Commission on International Trade
Law (UNCITRAL) Arbitration Rules.

According to the 2021 ICDR
Rules’ Introduction, the ICDR
relies on the UNCITRAL Model
Law’s definition of an international
arbitration to determine whether a
dispute is ‘international’ in nature.®
Using this definition, the ICDR
may deem an arbitration to be
‘international’ if the parties to the
arbitration agreement have:

e their places of business in
different countries;

¢ the place where the substantial
part of the obligations of their
commercial relationship to be
performed is situated outside the
country of any party;

¢ the place with which the subject-
matter of the dispute is most
closely connected is situated
outside the country of any party;

¢ the place of the arbitration is
situated outside the country of
any party; or

® one party with more than one
place of business (including
parent and/or subsidiary) is
situated outside the country of
any party.’

Accordingly, to the extent the

parties satisfy one or more of the

requirements above, the AAA/

ICDR may deem the dispute to be

international and, as a result, apply

the ICDR Rules if no other rules

were specified.

Additionally, the ICDR’s
Introduction includes a helpful
outline of the principal features of
the ICDR’s Rules that reflect
practices ~more common  to
internationalarbitration proceedings
rather than domestic US arbitration
proceedings.® Arguably, the most
noteworthy of these differences
includes the ability of the ‘tribunal
to manage the scope of document
and electronic requests, and to
manage, limit, or avoid US
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litigation-style discovery practices.”
Indeed, limited document exchange

is the norm in international
arbitration proceedings and
substantively  differs from the

approaches seen in the US courts
and domestic arbitrations.'

While thoughtful arbitration clause
drafting should generally enable
parties to avoid confusion over which
set of the ICDR/AAA rules should
apply, the ICDR’s clarification of the
term ‘international’ refines what
parties should expect.

International Administrative
Review Counsel (Article 5)

The revised 2021 ICDR Rules
incorporate an entirely new Article 5
which defines the role of the ICDR’s
International Administrative Review
Counsel (IARC).!" The IARC is an
internal administrative body within
the ICDR/AAA composed of a group
of former and current AAA-ICDR
executives with extensive arbitration
and case administration experience.'?
As Article 5 explains, the IARC
serves as an administrative decision-
making body which may resolve
early procedural disputes between
the parties including, for example,
challenges to the appointment or
continuing services of an arbitrator,
decisions regarding the number
of arbitrators to be appointed,
determinations over whether a
party has satisfied the administrative
requirements to initiate or file an
arbitration, and questions concerning
the place of arbitration."?

While the inclusion of a new
Article 5 and reference to the
IARC might be interpreted to
mean that the IARC is a new
invention of the ICDR, in truth
the IARC (as well as the
Administrative Review Counsel for
AAA arbitrations) has existed
within the ICDR for nearly a
decade. By including the new
Article 5, the ICDR has clarified
the important role the IARC plays
in the early administration of
international arbitrations under
the ICDR Rules.

Joinder (Article 8) and
Consolidation (Article 9)

The 2021 ICDR Rules update the
joinder and consolidation rules in
articles 8 and 9 (formerly articles 7
and 8).'* As explained below, these
updates streamline the joinder and
consolidation procedures under the
ICDR Rules and are of particular
importance for construction
disputes that commonly involve
multiple owner/employer, designer,
contractor, and subcontractor/
supplier relationships.

First, under the previous joinder
provision of the ICDR Rules (2014
ICDR Rules), a party to an
arbitration could only join a new
party if all parties to the dispute
(eg, claimant and respondent) and
the additional party, consented to
the joinder."” The updated 2021
ICDR Rules now include an
additional basis to join a new party
to a pending arbitration.
Specifically, according to Article
8(1), a new party may be joined to
the proceedings if ‘the arbitral
tribunal once constituted
determines that the joinder of an
additional party is appropriate, and
the additional party consents to
such joinder.’!® In other words,
even if a party (ie, claimant or
respondent) objects to the joinder
of a new party, the tribunal can
nevertheless order the joinder of
an additional party provided that
doing so would serve the interests
of justice and the additional party
consents to joinder."”

Second, the 2021 ICDR Rules
update the consolidation process
under Article 9.'® While the former
ICDR consolidation  provisions
have largely remained intact,
Article 9 now permits the case
administrator to appoint a
consolidation arbitrator — a sole
arbitrator with the authority to
consolidate two or more
proceedings — on the sole arbitrator’s
own initiative.® Previously, a case
administrator could only appoint a
consolidation arbitrator at the
request of a party.?’ As a matter of
practice, however, it is unlikely that

a case administrator, even with the
support of the JARC, would appoint
a consolidation arbitrator without
the support of at least one party to
an arbitration.

More significantly, the updated
consolidation rules in Article 9
permit a consolidation arbitrator
to consolidate arbitrations pending
under the ICDR or AAA that

involve ‘related parties’.?!
Specifically, under the 2014 ICDR
Rules, arbitration proceedings

could only be consolidated if: (1)
the parties agree to the
consolidation (Art. 8(1)(a)); (2)
all of the claims/counterclaims
arise out of the same arbitration
agreement (Art. 8(1) (b)); or (3) in
the event the arbitration arises out
of different arbitration agreements,
the arbitrations involve the same
parties, the dispute arises out of the
same legal relationship, and the
consolidation arbitrator finds the
arbitration agreements to be
compatible.” The 2021 ICDR Rules
modify the final ground for
consolidation to clarify that the
arbitrations at issue may be
consolidated if they involve ‘the
same or related parties.”* The phrase
‘or related parties’ is an addition
that expands the authority of the
consolidation arbitrator to
consolidate proceedings involving
different, but related, parties. In
doing so, the ICDR Rules
streamline the ability of parties to
rely on arbitration to resolve
complex  multi-party  disputes
without the need to refer to the
courts and risk  potentially
inconsistent determinations.

Third-party funding (Article 14)

Consistent with broader trends
across various other international
arbitration rules,?* the 2021 ICDR
Rules include a new Article 14(7)
to address questions concerning
third-party funding arrangements.*
Specifically, given the need for
arbitrators to render independent
and impartial decisions, the rise of
third-party funding arrangements
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have raised concerns over potential
conflicts between third-party
funders and arbitrators.

Accordingly, while  previous
versions of the ICDR Rules were
silent on the question of third-party
funding disclosures, the updated
ICDR Rules now permit the
tribunal to require the parties to
disclose the existence and identity
of: (1) a third-party funder who has
undertaken to pay or contribute to
the cost of a party’s participation in
the arbitration; or (2) a non-party
(such as a funder, insurer, parent
company, or ultimate beneficial
owner) that has an economic
interest in the outcome of the
arbitration.®® While third-party
funding arrangements are not
particularly common in
international construction
arbitrations,?” the involvement of
subrogated insurance carriers and
complicated ownership structures,
including special purpose entities
and joint ventures, are. As a result,
parties to construction arbitration
disputes under the ICDR Rules
must understand their additional
disclosure obligations under the
new Article 17(7).

Arbitral jurisdiction (Article 21)

In large part a product of peculiar
US Supreme Court precedent, the
updated Article 21(1) of the 2021
ICDR Rules further clarifies the
arbitral tribunal’s ability to rule on
its own jurisdiction ‘without any
need to refer such matters first to
a court.”® While many other major
arbitral jurisdictions approach the
issue of competence-competence by
affording the arbitrators the right, in
the firstinstance, to decide questions
concerning their jurisdiction, the
default approach in the US is the
opposite. According to the US
Supreme Court in First Options of
Chicago, Inc. v. Kaplan, 514 U S 938,
944 (1995), arbitrators only retain
the right to rule, in the first instance,
on questions such as arbitrability
and the existence, scope or validity
of an arbitration agreement if the

arbitration agreement contains
‘clear and unmistakable evidence’
of an intention to delegate questions
of arbitrability to the arbitrators
instead of the courts.

Commonly, parties to
arbitration agreements that select
a US jurisdiction as the place of
arbitration explicitly incorporate
a delegation provision in their
arbitration agreements to satisfy
the  First  Options  standard.
However, there is an ongoing
debate in the US over whether
reference to a particular set of
arbitration rules in an arbitration
agreement is, in and of itself,
sufficient to delegate questions of
arbitrability to the arbitrators as
required by First Options. While
the US Supreme Court has flirted
with this issue in recent years, the
question remains undecided.?

In 2019, the authors of the
Restatement of the US Law of
International Commercial and Investor
State Arbitration (the ‘Restatement’)
weighed in on this matter and
concluded that:

‘In theory, parties can make such a
clear and unmistakable agreement
by incorporating by reference
in their arbitration agreement
arbitration rules that include
language sufficient to foreclose
judicial consideration of certain
defenses to enforcement of the
agreement. Many institutional
arbitration rules give the arbitral
tribunal the authority to rule on
such defenses to enforcement,
and specify that the tribunal’s
award is final and binding. These
rules, however, do not expressly give
the tribunal exclusive authority over
these issues.”™

Therefore, according to the authors
of the Restatement, the previous
version of the ICDR Rules did not
contain language adequate to satisfy
the US Supreme Court’s ‘clear and
unmistakable evidence’ standard.
In an effort to rebut the
Restatement’s  conclusion, the
revised Article 21(1) of the 2021
ICDR Rules seeks to establish that
reference to the ICDR Rules is,
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ipso facto, ‘clear and unmistakable
evidence’ of an intent to delegate
the question of arbitrability to the
arbitrators.” While the US courts
have yet to have their say on
whether Article 21(1), in fact,
satisfies the First Options standard,
the intent of the ICDR is clear.

Use of video, audio, or other
electronic means (Article 22
and 26)

The Covid-19 pandemic required the
international arbitration community
to adaptrapidly to the use of remote
hearing technology to manage
ongoing international arbitration
proceedings. As a result, arbitral
institutions and related entities
responsible for promulgating
soft international arbitration
guidelines (eg, IBA Rules on the
Taking of Evidence in International
Arbitration), have incorporated
rules relating to the use of remote
hearing technology in international
arbitration proceedings.*® Articles
22 and 26 of the 2021 ICDR Rules
are an extension of this trend and
a recognition that remote hearing
practices are unlikely to disappear
completely even after the Covid-19
pandemic has passed.*

According to Article 22(2) of
the ICDR Rules, the tribunal is
required to conduct an initial
procedural hearing at the outset
of an arbitration to discuss various
organisational, scheduling, and
other logistical matters.” Article
22(2) has been revised, however,
to clarify that ‘the tribunal and the
parties may consider how
technology, including video,
audio, or other electronic means,
could be used to increase the
efficiency and economy of the
proceedings.””®  While  many
practitioners may long for the days
of in-person hearings, Article
22(2)’s gentle reminder reflects
the ICDR’s belief that remote or
hybrid arbitration proceedings
can generate significant cost
savings and efficiencies under the
right circumstances.
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More significantly, the 2021
ICDR Rules include an entirely
new provision on remote hearing
technology under Article 26(2).%
There, the ICDR makes explicit
that a hearing may be conducted in
video, audio, or other electronic
means by: (1) agreement of the
parties; or (2) if the tribunal
determines, after consulting with
the parties, that ‘doing so would be
appropriate and would not
compromise the rights of any party
to a fair process.”” Moreover,
Article 26(2) also clarifies that the
‘tribunal may at any hearing direct
that witnesses be examined
through means that do not require
their physical presence.”” While
the ICDR has elected to refrain
from imposing specific remote
hearing procedures or guidelines,
the new Article 26(2) establishes
that a tribunal retains the authority
to order a remote hearing over the
objection of one or more parties.

Early disposition (Article 23)

A common criticism of international
arbitration procedure is the lack
of a uniform mechanism for the
early disposition of claims akin
to a motion to dismiss or even
summary judgment as seen in US
court proceedings. As a result, some
users complain that an unnecessary
amount of time and effort is wasted
by allowing a party to prosecute
otherwise unmeritorious claims for
the entire duration of an arbitration
proceeding. This is particularly
true in construction arbitrations
where the ability to narrow or
dispose of subsets of claims may
be potentially advantageous.
Accordingly, consistent with
a broader trend among leading
arbitration rules,* the 2021 ICDR
Rules have incorporated a new
Article 23 to address the early
disposition of claims.*

While previous versions of the
ICDR Rules also permitted the early
dismissal of unmerited claims,* the
novelty of Article 23 is that the ICDR
has outlined a specific early

disposition procedure.”* Indeed,
the ICDR’s Article 23 is somewhat
unique  among  international
arbitration rules in this respect
because, while most other leading
arbitration institution rules afford
tribunals the authority to make early
determinations on  particular
claims, they often refrain from
outlining a specific process to do so.

According to Article 23, to seek
the early disposition of an issue, a
party must first request leave from
the arbitral tribunal to submit an
application  for  the  early
disposition of a claim or claims.*”
Thereafter, the tribunal will allow
the early disposition application if
the tribunal determines that the
application: (1) has a reasonable
chance of success; (2) will dispose
Or narrow one or more issues in
the case; and (3) is likely to lead to
a more efficient and economical
outcome than would be the case if
the issue were to be determined at
the merits stage of the arbitration.*
Article 23 also ensures that both
parties will have the right to be
heard on whether the tribunal
should grant: (1) leave to file the
application;  and (2) the
application itself.*

While some arbitral tribunals
have historically held reservations
about the affirmative use of early
disposition procedures out of
concerns over potential
challenges to a final award, the
2021 ICDR Rules reinforce the
authority of tribunals to dispose
of non-meritorious claims and
narrow the issues in dispute prior
to a final hearing.

Witness statements (Article 26)

In addition to the revisions
concerning remote hearing
technology, Article 26 — specifically,
Article 26(4) — includes another
important revision related to the
use of witness statements under
the ICDR Rules. Article 26(4) now
states that ‘evidence of witnesses
should be presented in the form of
witness statements [...]", whereas

the former provision simply stated
that witness evidence ‘may’ be
presented in the form of witness
statements.*® For international
arbitration practitioners, this
revision is uncontroversial because it
is extremely common for parties to
rely on witness statements in lieu of
oral direct testimony in international
arbitration proceedings.?” The
revision in Article 26(4) therefore
brings the ICDR Rules in line with
international arbitration practice.
However, for US practitioners who
may be more comfortable and
familiar with oral direct witness
testimony, the ICDR Rules’ support
for the use of witness statements is a
change of practical note.

Deposits (Article 39)

Consistent with past versions of the
ICDR Rules, according to Article
39, the ICDR’s case administrator
has the authority to request that the
parties deposit a particular amount
of funds with the ICDR in advance
of the proceedings to cover the
costs associated with, among other
things, fees of the arbitrators and
administrator.*® That said, the issue
of administrative fees can become a
contentious dispute in the event of
one or more parties failing to pay
their share.

While the failure of a party to pay
its share of the deposit may result
in the withdrawal of that parties’
claim or counterclaim, sometimes
a respondent, with no
counterclaims at issue, will refuse
to pay its share of the deposit in an
effort to frustrate the proceedings.
Under these circumstances, the
respondent cannot be precluded
from defending itself in the
proceeding,* but the ICDR has
limited ability to compel that party
to pay its share of the deposits.
Consequently, in an effort to
ensure the proceedings continue,
the case administrator will offer the
other party (or parties) the
opportunity to pay the outstanding
balance of the deposit.”” Indeed,
consistent with the previous ICDR
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Rules and the AAA Construction
Arbitration Rules, if no party is
willing to pay the outstanding
deposits, the arbitral tribunal (or
case administrator if no tribunal
has been appointed) may order the
suspension or termination of the
proceedings.”!

The revised Article 39(4) makes
clear that, under these
circumstances, ‘[i]f any such
deposit is made by one or more
parties, the tribunal may, upon
request, make a separate award in
favor of the paying party(s) for
recovery of the deposit, together
with any interest.’™ The revision
helps to clarify the recourse that a
party may have in the event another
party to the proceeding refuses to
pay its share of the deposit.

International Expedited
Procedures (Article E-5)

Most major international arbitration
rules include a subset of rules
commonly referred to as ‘expedited
procedures.’®® In theory, these
expedited procedure rules allow
parties and tribunals to adopt
procedures that will make the
proceedings more cost-effective and
timely. In doing so, they afford parties
an opportunity to resolve low-value
disputes that might otherwise be too
costly to prosecute under the standard
ICDR arbitration procedures.

Prior to the 2021 update to the
ICDR Rules, the expedited
procedures would apply by default
to claims that did not exceed
US$250,000.>* The 2021 ICDR
Rules have now doubled this
amount to US$500,000.> The
revision is  important  for
construction arbitration disputes
because it provides parties an
arguably quicker and more cost-
effective method for resolving a
greater number of low-value
disputes in arbitration. However,
because the increase to the
threshold amount in controversy
will now cause the expedited
procedures to apply to a larger
number of potential disputes, there

is also a greater chance that parties
may find themselves operating
under a set of procedures they may
find undesirable. For example, the
expedited procedures will require
the parties to complete the
proceedings within a condensed
timeframe. As a result, although
the expedited procedures may
represent a cost-effective means of
resolving low value claims in
arbitration, practitioners need to
be aware of when these procedures
apply and how they affect the
presentation of their case.

Conclusion

While the 2021 ICDR Rules include
numerous other subtle changes, the
key message is that the ICDR has
successfully refined and clarified
its already popular international
arbitration rules. For construction
industry representatives and
international construction dispute
practitioners, the 2021 updates to
the ICDR rules should be welcome
news. Indeed, although the practical
revisions contained in the 2021 ICDR
Rules will be of assistance to nearly
any industry or sector, for the reasons
discussed above, the construction
industry, in particular, stands to gain
from the ICDR’s efforts.
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