STATE BAR OF MICHIGAN

BLS% The Michigan

BUSINESS LAW SECTION

J

Volume 35
Issue 1
Spring 2015

SBM

Stare Bar or MicHiGan

Business Law
O U R N A L

CONTENTS

Section Matters

From the Desk of the Chairperson
Officers and Council Members
Committees and Directorships

Columns

Did You Know? G. Ann Baker
Tax Matters: IRS Budget Cuts — Practical Impact for Practitioners and Our Clients
Eric M. Nemeth 7
Technology Corner: Cybersecurity — Evolution or Turmoil?
Michael S. Khoury 9
In-House Insight: Being an Attorney in a Small Legal Department Is a Big Job
Kim Yapchai 11

Articles

Receiverships Overview

Judy B. Calton 13
When Appointment of a Receiver Is Appropriate

Gregory |. DeMars, Robert |. Diehl, [r., and Maryam H. Karnib 19
Payment of a Receiver

Judy B. Calton 24

Receiver Qualifications Under MCR 2.622

Michael S. Leib 27
Statutory and Court Rule Requirements for an Order Appointing a Receiver

Kay Standridge Kress 30
If You Want Certainty, File for Bankruptcy —If You Want Flexibility,

Ask for the Appointment of a Receiver

David M. Findling 32

MCR 2.621 and MCR 2.622 — The New Playing Field for State Court
Receivership: The View From the Bench

Judith Greenstone Miller, Moderator 37
Receiverships Forms
Judy B. Calton 49

Synthetic Equity in S Corporation: Avoiding Tax Traps When
Planning for Key Employees

P. Haans Mulder 64
Published by THE BUSINESS LAW SECTION, State Bar of Michigan




30

Statutory and Court Rule
Requirements for an Order
Appointing a Receiver

By Kay Standridge Kress

The order appointing a receiver may be the
most critical document in a receivership
case. Among other things, it identifies the
person or entity that will act as the receiver,
describes the duties, authority, and power
of the receiver, provides the amount of the
bond to be posted by the receiver, identifies
the real and personal property of the receiv-
ership estate, provides the standards for
professional compensation, and sets forth
the information to be included in reports
that the receiver must file. A proposed order
is usually attached to the motion requesting
the appointment of the receiver. This article
will discuss the statutory and court rule
requirements of such an order.

Without a doubt, it is critical that the re-
ceiver order include a description of the du-
ties, authority, and power of the receiver.'
There are both mandatory provisions as
well as optional provisions of a receiver or-
der. The mandatory provisions include:

1. Providing to any person or entity
having a recorded interest in all or
any part of the receivership estate
a notice of entry of the receivership
order;?

2. The receiver’s power to sue and
collect all debts, demands, and
rents of the receivership estate and
to compromise or settle claims;?

3. The personal property that may
be liquidated by the receiver with-
out further order of the court;* and

4. The ability of the receiver to pay
ordinary expenses of the receiver-
ship.’

The parties or the court may also insert
any other provisions that are applicable, in-
cluding, for example:

1. The amount of insurance required
to be maintained by the receiver;

2. Details of entities or persons to be re-
tained by the receiver (for example,
employees, attorneys, accountants,
brokers, or management compa-
nies);

3. The allowed expenditures of the
receiver (the type and proposed
amount), particularly those outside
the course of business (for example,
capital expenditures), without fur-
ther order of the court;

4. The bank accounts to be maintained
by the receiver;

5. The licenses and permits for the re-
ceiver to maintain or use, if appli-
cable;

6. The ability of the receiver to borrow
money and details concerning such
borrowing and whether receiver-
ship certificates may be issued; and

7.  Whether the receiver order will in-
clude an injunction against the col-
lection of pre-receivership receiv-
ables or pre-receivership actions.

Next, the order will also identify all of the
personal and real property over which the
receiver has authority. This real and personal
property is generally known as the receiver-
ship estate. If real property is involved, it is
best to attach the legal description of such
property to the proposed order. Similarly,
it is best to provide as much detail as pos-
sible as to any personal property included in
the receivership estate. The order must also
detail the receivership property that must be
surrendered to the receiver by third-parties.®

In all cases in which a receiver is appoint-
ed, the court shall provide for a bond,” and
the court will consider the following factors

in setting the amount of the bond for the re-

ceiver:?

1. The value of the receivership prop-

erty, if known;

2. The amount of cash or cash equiva-
lents expected to be received into the
receivership estate;

3. The amount of assets in the receiver-
ship estate on deposit in an insured
financial institutions or invested in
U.S. Treasury obligations;

4. Whether the assets in the receiver-
ship estate can be sold without fur-
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ther order of the court,

5. The extent to which any secured
creditor is undersecured,

6. Whether the receivership estate is a
single parcel of real estate involving
few trade creditors, and

7. Whether the parties have agreed to
a nominal amount.

An order appointing a receiver will also
specify (a) the source and method of com-
pensation of the receiver,’ (b) that interim
compensation may be paid to the receiver
after notice to all parties to the action or
proceeding,'” and (c) that all compensation
of the receiver is subject to a final review
and approval by the court. The fees and ex-
penses of persons or entities retained by the
receiver will also be paid pursuant to the
terms provided in the order.

Finally, the receiver is required to pro-
duce and file certain reports with the court.
The order will provide the information to
be addressed in the operative reports, in-

cluding:
1. The receiver’s acceptance of ap-
pointment;™

2. Aninventory of the receivership es-
tate property;*

3. An accounting of all receipts, dis-
bursements and distributions of
money that flows through the re-
ceivership estate;'

4. Information concerning the receiv-
ership estate and its administra-
tion." For example, in the case of a
rental property, the report should
contain cash flow statements, profit
and loss statements, rent ledgers
and occupancy rates, a balance
sheet and/or proformas or bud-
gets; and

5. A final written report and a final
account of the administration of the
receivership estate.”®

NOTES

1. MCL 600.2926.
2. MCR 2.622(D)(2).
3. MCR 2.622(E)(1).

4. MCR 2.622(E)(2). Note that MCR 2.622(E)(2)
provides that a receiver cannot sell real property of the
receivership estate without a separate order of the court.

5. MCR 2.622(E)(3).
6. MCR 2.622(C).

7. MCL 600.2926.

8. MCR 2.622(G).

9. MCR 2.622(F)(2)(3).
10. MCR 2.622(F)(5).
11. MCR 2.622(D)().
12. MCR 2.622(D)(3).
13. MCR 2.622 (D)(4).
14. MCR 2.622(D)(5).
15. MCR 2.622(D)(7).
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