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A. Introduction
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B. Background
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! Although the CFPB'’s authority to interpret the E-Sign Act is limited, see 15 U.S.C. § 7001 et seq., this
additional guidance based on current law will assist entitiesin complying with EFTA and Regulation E.

2 This Compliance Bulletin specifically focuses on preauthorized EFTs from consumers’ accounts as governed
by 12 CFR § 1005.10(b)-(d). This document does not address transfers to consumers’ accounts, which are
governed by different rules.

¥12U.S.C. §5515(a).

*12U.S.C. §5514.

®12 U.S.C. §8 5514(e), 5515(d).
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Consumer Authorization Requirements for Preauthorized EFTs from a Consumer’s
Account.
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Consumer Authorizations in Compliance with EFTA and Regulation E
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® See generally 15 U.S.C. § 1693 et seq; see also 12 CFR § 1005.1(b) (“[EFTA] . . . establishes the basic rights,
liabilities, and responsibilities of consumers who use electronic fund transfer and remittance transfer services
and of financial ingtitutions or other persons that offer these services. The primary objective of [EFTA and
Regulation E] isthe protection of individual consumers engaging in electronic fund transfers and remittance
transfers.”).

" See 15 U.S.C. § 1693a(7); 12 CFR § 1005.3(b).

® See 12 CFR § 1005 et seq.

° Dodd-Frank Act §§ 1002(12)(C), 1061, and 1084, 12 U.S.C. §8§ 5481(12)(C), 5581, and 15 U.S.C. § 1693 et
seg. Section 1029 of the Dodd-Frank Act generally excludes from this transfer of authority, subject to certain
exceptions, any rule making authority over a motor vehicle dealer that is predominantly engaged in the sale and
servicing of motor vehicles, the leasing and servicing of motor vehicles, or both. The transfer of authority also
did not include Section 920 of EFTA, which concerns debit card interchange fees charged to merchants. Section
920 of EFTA isimplemented by Board regulations at 12 CFR part 235.

10 5ee EFTA § 918(a)(5), 15 U.S.C. § 16930(a)(5); see also 12 U.S.C. §§ 5536, 5564.

' See 12 CFR § 1005.2(K).

12 See 15 U.S.C. § 1693€; 12 CFR § 1005.10(b) and (d).

'3 See 12 CFR § 1005.10(b).

" Seeid.
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1512 CFR part 1005, Supp. |, comment 10(b)-5. The E-Sign Act establishes that electronic signatures and
electronic records are valid and enforceable if they meet certain criteria. See 15 U.S.C. § 7001(a)(1). An
electronic signature is “an electronic sound, symbol, or process, attached to or logically associated with a
contract or other record and executed or adopted by a person with the intent to sign the record.” 15 U.S.C.
§7006(5). An electronic record is*a contract or other record created, generated, sent, communicated, received,
or stored by electronic means.” 1d. § 7006(4).

1811 2006, the Board explained that if certain types of tape-recorded authorizations constituted a written and
signed (or similarly authenticated) authorization under the E-Sign Act, then the authorization would satisfy
Regulation E requirements as well. 71 Fed. Reg. 1638, 1650 (Jan. 10, 2006).

Y See 15 U.S.C. § 7001(a)(1).

815 U.S.C. § 7006(5).

91d. § 7006(4).

2 While Section 7001(c)(1) of the E-Sign Act restricts the use of oral recordings as electronic records “where a
statute, regulation or other rule of law requires that information . . . be provided or made available to a
consumer in writing,” that rule does not apply when obtaining a consumer’s authorization for preauthorized
EFTsbecause Regulation E does not specify that entities must provide a writing to consumers when obtaining
the authorization. See 12 CFR § 1005.10(b).

21 12 CFR part 1005, Supp. |, comment 10(b)-5 (“Examples of electronic signatures include, but are not limited
to, digital signature and security codes.”).

2 Regulation E generally imposes a two-year record retention requirement on persons subject to EFTA. See 12
CFR § 1005.13(h).
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Providing a Copy of the Authorization to the Consumer
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C. CFPB Expectations
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% 12 CFR part 1005, Supp. |, comment 10(b)-6.

2412 CFR part 1005, Supp. |, comment 10(b)-5.

% 12 CFR § 1005.10(b); 12 CFR part 1005, Supp. |, comment 10(b)-5.

% See 12 CFR part 1005, Supp. |, comment 10(b)-5.

1 Cf. 12 CFR § 1005.2(k) (“* Preauthorized electronic fund transfer’ means an electronic fund transfer
authorized in advance to recur at substantially regular intervals.”); id. 1005.10(d) (“When a preauthorized
electronic fund transfer from the consumer’ s account will vary in amount from the previous transfer under the
same authorization or from the preauthorized amount, the designated payee or the financia institution shall send
the consumer written notice of the amount and date of the transfer at least 10 days before the scheduled date of
transfer.”).

% See 12 CFR part 1005, Supp. |, comment10(b)-4.

% See 12 CFR § 1005.10(b) (“The person that obtains the authorization shall provide a copy to the consumer.”)
(emphasis added).
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D. Regulatory Requirements
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