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Messing with Texas: Texas Legislature Proposes

to Establish Permitting Framework for New
and Expanded Wind and Solar Projects

By M. Benjamin Cowan and Jordan A. Rodriguez

In this article, the authors review a bill proposed in Texas that would require new and
expanded wind and solar energy facilities in Texas to apply for permits from the Public
Utilities Commission, subject to far-reaching notice, environmental assessment, and
public meeting requirements.

Texas has long been known for its light-touch regulatory regime, particularly
towards the energy industry, but in the current legislative session state
lawmakers are debating legislation that would require state permits for the
construction and operation only of wind and solar energy projects. S.B. 624*
would require new and expanded wind and solar energy facilities in Texas to
apply for permits from the Public Utilities Commission (Commission), subject
to far-reaching notice, environmental assessment, and public meeting requirements.
The bill previously passed the Senate and on May 8 was referred to the House
Committee on State Affairs. The version of the bill that passed the Senate was
modified from its original version to remove some (but not all) of the most
onerous requirements, most notably its application to existing projects and the
expansive property owner notification requirements, but it would still impose
burdensome and unprecedented restrictions on the development of new wind
and solar energy facilities in the state. The authors of the bill claim that this
seismic shift in Texas” approach to regulation of the energy industry is necessary
due to the public interest in balancing private property rights, the need to
increase electric generation, and the need to mitigate impacts of renewable
energy generating facilities on wildlife, water, and land in the state.

Although the bill did not reach the governor’s desk during the legislative

session, it is worth considering its provisions.

PERMIT APPLICATIONS AND APPROVAL

The proposed legislation would require project proponents to obtain a
permit from the Commission before interconnecting any new wind or solar
facility with a capacity of 10 MW or more to a transmission line in the state.
In addition, an already interconnected wind or solar facility would be required

" The authors, attorneys with Locke Lord LLP, may be contacted at becowan@lockelord.com
and jordan.rodriguez@lockelord.com.

' https://capitol.texas.gov/Search/DocViewer.aspx? ID=88RSB00624 1 B&Query Text=%22S B+
624%22&DocType=B.
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to obtain permit if the amount of electricity the facility generates will increase
by 5 MW or more, or if the facility’s placement will “materially change.” In
other words, virtually all new utility-scale solar and wind projects, as well as
proposed expansions of existing projects, will be subject to this new permitting
regime.

The permit application would need to contain a host of information about
the project, such as an environmental impact review (EIR) prepared by TPWD,
copies of the land leases for the project site, other evidence demonstrating
compliance with Chapters 301 and 302 of the Public Utilities Code (which
require removal of all project facilities at the conclusion of the lease and
financial assurance for the same), and “any other information required by
commission rule.”

To implement the EIR requirement, the proposed legislation would create a
new Section 12.0012 of the Texas Parks and Wildlife Code, directing the
Commission to adopt a system for TPWD to provide EIRs to renewable energy
permit applicants. That system would need to establish a process for requesting
an EIR and criteria for the TPWD to evaluate the environmental impact of the
proposed facility. The criteria must include conservation of natural resources,
continuous use of the land for agricultural and wildlife purposes, and
agricultural best practices. The system must also include a method for
establishing an “environmental impact score” for the facility based on the above
criteria, and fees to cover the TPWD’s costs for preparing the EIR. Notably, the
proposed legislation does not provide for funding to establish a division within
the TPWD with the personnel and expertise needed to prepare or process EIRs.

PUBLIC NOTICE AND MEETING REQUIREMENTS

The bill would require the Commission to provide public notice of a
proposed permit or permit amendment to the county judge of each county
located within 25 miles of the project boundary, and hold a public meeting to
obtain input on the proposed permit or amendment. The Commission also
must set a time and place for a public meeting, and provide public notice in a
newspaper of general circulation in each county in which the facility will or is
located. The notice must also contain a link to a publicly available website that
provides information about the facility and the public meeting. The Commis-
sion may not act on an application for 30 days after the date of initial public
notice, whether or not any person has requested a hearing.

The bill would allow the Commission to approve an application to amend a
permit without requiring a public meeting if the applicant is not seeking to
“significantly increase the amount of electricity generated under the permit” or
“materially change the placement of the renewable energy generation facility.”
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The Commission also must determine that the applicant’s compliance
history “raises no issues regarding the applicant’s ability to comply with a
material term of the permit.”

Because the bill does not define what constitutes a “significant increase” in
electric generation, a “material[] change [in] the placement” of a facility,” or
what “issues” might indicate an applicant would be unable to comply with a
“material term of the permit,” it is impossible to determine how many
applications to amend an existing permit would be exempt from the public
meeting requirement. If the bill were to become law, the Commission would be
tasked with defining these critical phrases through formal rulemaking, subject
to public notice and comment.

STANDARD FOR PERMIT ISSUANCE

The bill would allow the Commission to approve an application only if it
finds that issuance or amendment of the permit would not violate any state or
federal law or rule or interfere with the purpose of the legislation (i.e., to protect
the state against the impacts of renewable energy generation facilities).

This “otherwise lawful” provision would appear to give the Commission
authority to ensure compliance with any law regardless of its relationship to the
Commission’s own powers and duties.

PERMIT CONDITIONS

Setback Requirements

Permit holders would be required to ensure that solar projects are set back at
least 100 feet from any property line, unless the permit holder obtains a written
waiver from a property owner within the 100-foot radius. Solar projects must
also be set back 200 feet from any “habitable structure” unless a waiver is
obtained from each owner thereof. A far more onerous setback requirement
would apply to wind projects, which must be set back at least 3,000 feet from
any property line, absent a waiver from a property owner within the 3000-feet
radius.

Monitoring and Reporting

The bill would authorize the Commission, in coordination with TPWD, to
issue rules requiring a permit holder to monitor, record, and report environ-
mental impacts created by, and conduct wildlife assessments around, the
permitted facility. The facility must then adapt its operations based on
information obtained from such environmental monitoring and wildlife
assessments, and minimize impacts on bats, birds, and other wildlife.

Notably, this provision is not limited to bats, birds and other wildlife that are
listed as threatened or endangered under federal or state law, but on its face
would apply to all wildlife regardless of status.
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Finally, the Commission may require “other information” about the opera-
tion of the permitted facility. The nature of this “other information” is not
specified and thus would be left to the discretion of the Commission.

New Conditions

Significantly, the bill would allow the Commission, on its own motion after
reasonable notice and hearing, to impose new or additional conditions on any
previously issued permit to ensure compliance with any rules adopted by the
Commission under the permit program. This lack of certainty regarding the
conditions under which a permitted facility can operate could be a serious
obstacle to the investment in and financing of new wind and solar facilities.

ENVIRONMENTAL IMPACT FEE

Each permit holder would be assessed an annual environmental impact fee.
In setting the amount of this fee the Commission could consider the facility’s
efficiency, area and size, and environmental impact score, and the expenses
necessary to implement the permit program. Environmental impact fees
collected would be deposited into a new “renewable energy generation facility
cleanup fund,” which would be a dedicated account in the state’s general
revenue fund. The fund could be used by the Commission solely for the
purpose of implementing the permit program.

IMPLICATIONS OF THE PROPOSED LEGISLATION

Texas has long prided itself on a regulatory climate that is business-friendly
and encourages, rather than stifles, economic development. This approach has
led to Texas becoming the national leader in installed wind energy generation
by a large margin, and the fastest growing state for new solar generation. The
proposed legislation represents a radical departure from that approach and
would create a regulatory regime that would have been nearly inconceivable in
Texas even a few months ago.

While many other states have power siting boards to regulate new energy
generation facilities — and there is certainly justification for energy facility siting
rules generally — the creation of a regulatory regime out of whole cloth in a state
that lacks the regulatory infrastructure to implement such a program would
create major new challenges and complexities for the Commission, the TPWD,
and companies developing or operating wind and solar projects in the state. It
would take a significant amount of time for the Commission to develop the
regulatory framework necessary to implement the new permit program, and for
the TPWD to develop a state NEPA process to prepare EIR’s for every proposed
wind and solar project, as well as major expansions of existing projects, in the
state.
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In the meantime, development of new projects could entail significant risk,
and once in place the requirement for an EIR for every permit application is
likely to be a massive bottleneck in the permitting process. Further, the setback
requirements, especially those for wind energy facilities, would be extremely
onerous and limiting for new projects, while the unspecified environmental
impact fees and the lack of certainty resulting from the Commission’s ability of
the Commission to impose new conditions in permits already issued, would
significantly complicate if not stifle development of new renewable energy
generation in Texas. It also would have a chilling effect on the financeability of
new projects.

The Texas Senate passed S.B. 624 on April 24, 2023 by a vote of 21 to 9. The
Texas House of Representatives received the bill on April 25, and it was referred
to the House Committee on State Affairs on May 8. Fortunately, it failed to
reach the governor’s desk before the final day of the legislative session, May 29,
2023.
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