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PRI OR HI STORY: [*1]
Appeals from the United States
District Court for the District of
Mar yl and, at Bal ti nore.

(1:09-cv-02650-JFM . J. Frederick Mtz,
Seni or District Judge.

DI SPOSI T1 ON: AFFI RVED | N PART, RE-
VERSED | N PART, AND REMANDED.

COUNSEL: ARGUED: John Amato, GOODMAN,
MEAGHER & ENOCH, Baltinore, Maryland,
for Lakia C. Roberts. Regina Maria

Pol i cano, M DKIFF, MJUNCIE & ROSS, PC,
Ri chmond, Virginia, for Pennsylvania
Nat i onal Mut ual Casualty Insurance
Conpany.

ON BRIEF: Bruce Harrison Powell, LAW

OFFI CES OF PETER T. NI CHOLL, Baltinore,
Maryl and, for Lakia C Roberts. Kevin
Thomas Streit, MDKIFF, MINC E & RGCSS,
PC, Ri chrmond, Virginia, for Pennsyl vani a

Nat i onal Mut ual Casualty |Insurance
Conpany. Laura A. Foggan, G egory J.
Langl ois, WLEY REIN LLP, Washi ngton,

2011, Argued
2012, Deci ded

D.C., for Conplex Insurance Cainms

Liti gati on Associ ati on.

JUDGES: Before WLKINSON and DUNCAN,
Crcuit Judges, and Richard M GERGEL,
United States District Judge for the
District of South Carolina, sitting by
designation. Judge WI kinson wote the
opi ni on, in which Judge Duncan and Judge
Ger gel j oined.

OPI NI ON BY: W LKI NSON

OPI NI ON
W LKINSON, Circuit Judge:

In this case, an insurer sought a
declaratory judgment that it was re-
quired to indemify its insured for no
nore than 40 percent of a state court
[*2] judgnent because it had coveredits
i nsured for no nore than 40 percent of the
time in which the state court plaintiff
was exposed to |ead poisoning. The
district court agreed that the insurer
was responsi bl e for only a portion of the
j udgrment, notwi thstanding the fact that
its insured was held jointly and sev-
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erally liable for the entire judgment in
the underlying state proceeding. The
state plaintiff (and defendant in the
federal decl aratory action) appeal s, and
we affirminpart andreverseinpart. The
principle underlying our decision is a
strai ghtforward one: an insurance
conpany cannot be hel dliabl e for periods
of risk it never contracted to cover.

A

From her birth on January 17, 1991
until 1998, Lakia Roberts resided at a
house on 1740 East Preston Street in
Bal ti nore, Maryland. |In Septenber 1992,
when she was 20 nonths ol d, Roberts was
di agnosed with |ead poisoning. A test
i ndi cated that she had an el evat ed bl ood
| ead | evel of 28 mcrograns of |ead per
deciliter of blood ("ntg/dL"). She
continued to exhibit el evated bl ood | ead
| evel s until August 1995.

On February 4, 2005, Roberts filed a
conplaint in Mryland state court
agai nst Attsgood Real ty Conmpany al | egi ng
that the injuries [*3] she sustained
fromthe | ead poi soning were the result
of its negligent nanagenent of the East
Preston Street property. Attsgood had
owned, | eased, and nmanaged the property
from Roberts's birth until November 1,
1993, when it had sold the property to
Gor don Gondr ezi ck.

Att sgood then requested defense and
i ndemmi fication from Pennsylvania Na-
tional Mutual Casual ty I nsurance Conpany
("Penn National") under the terns of its
i nsurance contract. In 1992, Penn Na-
tional had issued a liability insurance
policy to Attsgood covering the period
from January 13, 1992 to January 13,
1993. The policy was later renewed to
extend coverage to January 13, 1994,
According to the terns of the contract,
Penn Nati onal pronised Attsgood that it
woul d provide liability insurance for
"Prem ses You Own, Rent or Cccupy,"
i ncl udi ng 1740 East Preston Street. From
Roberts's birth in January 1991 until
this coverage began in January 1992,
Attsgood | acked liability insurance for
the East Preston Street property.

Under the contract, Penn National
prom sed to "pay those suns that [At-
t sgood] becones | egal |y obligated to pay
as damages because of 'bodily i njury' or

"property damage' to which this in-
surance applies" as well [*4] as
"defend any 'suit' seeking those dam
ages." This guarantee was in turn
qualified by a provision stating that
"this insurance applies to 'bodily
injury' and 'property damage' only if
the 'bodily injury' or 'property

damage' occurs during the policy pe-
riod." The contract al so nade cl ear that
Attsgood's "rights and duti es under this
policy may not be transferred w thout
[ Penn National's] witten consent except
in the case of death of an individual
[njamed [i]nsured.”

In accordance with the policy, Penn
Nati onal agreed to defend Attsgood
subject to a reservation of its rights.
Attsgood then filed a third party
conpl ai nt agai nst CGondrezick seeking
contribution and i ndemification in the
event that Roberts prevailed. After
CGondrezick failed to appear or otherw se
defend hinself, the Maryland court
entered an order of default against him
in favor of Attsgood.

Fol | owi ng di scovery, the state case
went totrial on May 4, 2009 on counts of
negl i gence and unfair trade practices.

To prove the property owners' liability,
Roberts's not her and her expert witness
provided testinony indicating that

Roberts had been exposed to |ead poi-
soning at the East Preston Street
property since her infancy [*5] and
that this exposure had resulted in
per manent brai n danage. Attsgood in turn
chal l enged the contention that the
presence of lead at its property was the

actual source of Roberts's injuries.
The trial ended on May 8, 2009. The
jury returned a verdict in favor of

Roberts for $2,000,000, which was re-
duced to $850,000 followi ng an appli-
cation of Maryl and' s noneconom ¢ damages
cap. It is undisputed that Attsgood and
CGondrezick are jointly and severally
liable for this amunt.

B.
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On Cctober 9, 2009, Penn National
filed a declaratory judgnent action
agai nst Attsgood and Roberts in federal
court on the basis of diversity ju-
risdiction. The insurer sought a de-
termnation that it was obligated to
i ndermi fy Attsgood for no nore than 40

percent of the total judgment, or
$340, 000. Penn National filed a notion
for default judgnent against Attsgood

after it failedtorespond. Penn Nati onal
also filed a notion for sunmary j udgnent
agai nst Roberts arguingthat it shoul d be
liable for only 22 nonths of the entire
peri od of Roberts's exposure to the risk
of |l ead poisoning. It calculated that
while it had i nsured Attsgood for the 24
nont hs f romJanuary 1992 t o January 1994,

At t sgood had sold the property [*6] to
Gondrezick in Novenber 1993, thereby
resulting in a total of 22 nonths of
cover age.

Roberts saw the matter differently.
She argued that Penn National was re-
sponsi bl e for payi ng the entire $850, 000
judgrment in light of "the joint and
several liability of [its] insured." She
al so contended that evenif the district
court decided to allocate liability,
"virtually all" of her "lead exposure
occurred during Penn National's two
policy periods,"” beginning with the
di scovery of her elevated blood |ead
[ evel in Septenmber 1992.

The district court largely agreed
with Penn National. Relying on Mayor &
City Council of Baltinorev. Utica Mt ual
I nsurance Co., 145 Md. App. 256, 802 A. 2d
1070, 1104 (Md. Ct. Spec. App. 2002), the
court observed that in lead paint or
"continuous trigger" cases such as this,
Maryl and courts determine an insurer's
l[iability through a"pro-rata allocation
by 'tine on the risk.'" Applying this
method of allocation to the $850, 000
judgrment, the district court deternined
that the "evidence in the underlying
litigation. . . establishedthat Roberts
was first exposed to | ead pai nt when she
was born on January 17, 1991." It then
used August 1995, the nonth of Roberts's
final elevated blood [*7] lead |evel,
as the cut-off point for her period of
exposure. Based on these dates, the
district court concluded that Roberts

had been exposed to | ead poi soning from

January 17, 1991 to August 1995, for a
total of 55 full nonths.
The district court then cal cul ated

Penn National's period of coverage. It
concluded that Penn National provided
i nsurance to Attsgood from January 13,
1992 to January 13, 1994, for a total of
24 nonths. The court rejected Penn
National's argunment that its period of
coverage shoul d be reduced to 22 nonths
because Att sgood had sol d t he property to
Gondrezi ck on November 1, 1993, con-
cluding that while "under the terns of
t he i nsurance contract Penn Nati onal may
be correct, therecordisentirely barren
of facts showing that Penn National's
coverage in fact was terminated."

In its allocation of liability, the
district court used the 24 nonths of
coverage as the nunerator and the 55
nont hs of exposure to | ead poi soning as
the denom nator to conclude that Penn

Nati onal was responsible for 24/55, or
approxinately 43.6 percent, of the
judgrment. It then found that "Penn
National is liable to Roberts for

$370, 600 (43.6% x $850,000), but no
more. "

C

Bot h Roberts and Penn [*8] Nati onal
appeal from the district court's
judgment. On appeal, Roberts advances

two main arguments. She first contends
that the district court erred in al-
| ocating Penn National's liability on a
pro rata basis. She next argues t hat even
if prorata allocation was appropriate,
the district court should have used the
date of her first elevated blood |ead
| evel rather than her date of birth to
cal cul at e her peri od of exposure. For its
part, Penn National challenges the
district court's refusal to reduce its
peri od of coverage to 22 nonths.

We review the grant of a notion for
summary judgnent de novo, applying the
same standards as the district court.
Because juri sdiction here was founded on
diversity of citizenship, we apply the
sane substantive law that a court in
Maryl and, the forumstate, woul d apply i f
it were deciding this case. See Klaxon
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Co. v. Stentor Elec. Mg. Co., 313 U. S
487, 496-97, 61 S. C. 1020, 85 L. Ed.
1477 (1941). The parties do not dispute
that a Maryl and court woul d apply its own
substantive lawto the natter before us.

Applying Maryland | aw, we affirmthe
district court's judgment with respect
to Roberts's two arguments. Wth respect
to the matter raised on Penn National's
cross-appeal, however, [*9] we re-
verse. W address these three issues in
turn.

Roberts first chal |l enges the district
court's decision to allocate Penn Na-
tional's liability on a pro rata basis.
Al t hough Penn National insured Attsgood
for only part of thetimeinwhichshe was
exposed to Ilead poisoning, Roberts
bel i eves it shoul d be on the hook for the
entire $850, 000 judgnent. The thrust of
her argunent is that Penn National
contracted to cover the risk of any
j udgrment against Attsgood for bodily
injury, regardl ess of when it occurred,
by promising to "pay those suns that
[ Att sgood] becones legally obligated to
pay as damages because of 'bodily in-
jury. (enphasis added). 1In other
wor ds, "the contingency i nsured agai nst"

was not "injury to [Attsgood' s] own
person or property," but Attsgood' s
"risk of liability to another for
per sonal or property injury." See

Sentinel Ins. Co. v. First Ins. Co. of

Haw. , 76 Haw. 277, 875 P. 2d 894, 919 ( Haw.

1994) (enphasis in original). Thus,

Robert s cont ends, when Attsgood was hel d
jointly and severally liable for

$850,000 in danmmges, Penn National

became contractually bound to pay the
entire judgment. Despite its seem ng
simplicity, this claim suffers from
t hree maj or probl ens.

A

The first [*10] problem with Ro-
berts's position is that it ignores the
plain |anguage of the insurance con-
tract. But "[o]Jur primary task in in-
terpreting an i nsurance policy, as with
any contract, istoapplytheterms of the
contract itself." Colev. State FarmMit.

Ins. Co., 359 Mi. 298, 753 A 2d 533, 537
(Md. 2000). Thus we nmust "look first to
the contract |anguage enployed by the
parties to determine the scope and
limtations of the i nsurance coverage."
Id. The terns of Penn National's in-
surance contract plainly indicate that
it never agreed to cover the risk of the
entire state judgnent.

Penn Nat i onal di d not contract to "pay
those sunms that [Attsgood] becones
legally obligated to pay as danmmges
because of ‘'bodily injury wi t hout
qualification. Rather, it contracted to
"pay those suns that [Attsgood] becones
legally obligated to pay as danmmges
because of 'bodily injury' . to which
this insurance applies." (enphasis
added). The contract in turn nakes cl ear
that "[t]his insurance applies to
"bodily injury' and 'property danage'
only if [t]he "bodily injury' or
"property dammge' occurs during the
policy period." (enphasis added). By its

own terns, the contract does not cover
danmages Attsgood becane [*11] legally
obligated to pay for injuries that

occurred outside of the policy period.
That fact is fatal to Roberts's claim
t hat Penn National shoul d be held |iable
for injuries that began before and
continued after its period of coverage.
"[Clollecting all the indemity froma
particul ar policy [for an injury
spanning nul tiple policy periods]

is not consistent with the |anguage of
the policies providing indemification
for . . . liability that resulted froman
accident or occurrence ‘'during the
policy period.'" Mayor & Gty Council of
Baltimore v. Utica Miut. Ins. Co., 145 M.
App. 256, 802 A .2d 1070, 1103 (Md. Ct.
Spec. App. 2002) (enphasis in original)
(citation omtted).

Not only was Penn National's coverage
limtedtothe policy period, it was al so
restricted to premses that Attsgood
"Om[ed], Rent[ed] or Cccup[ied]." This
| anguage precl udes us from hol di ng Penn
National liable for injuries that oc-
curred when Condrezick, and not At-
tsgood, owned the house at 1740 East
Preston Street. In seeking to i mpose the
entire judgment on Penn National, Ro-
berts would have us turn a blind eye to
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t hese t erns and hol d an i nsurance conpany
liable for risks for which it never
contracted and for which it never re-
ceived [*12] prem uns. We declineto do
Sso.

B.

In addition to ignoring contractual
| anguage, Roberts's position conflicts
with Maryland law. In lead paint or
continuous trigger cases such as this
one, Maryland courts engage in a "pro
rata by tine-on-the-risk allocation" of
l[iability. See Ml. Cas. Co. v. Hanson,
169 Md. App. 484, 902 A 2d 152, 168 (M.
Ct. Spec. App. 2006) (quoting Riley v.
United Servs. Auto. Ass'n, 161 M. App.
573, 871 A. 2d 599, 611 (Md. Ct. Spec. App.
2005)); seealsolnre Wallace &Gl e Co. ,
385 F.3d 820, 835 (4th Cir. 2004)
(holding that after Uica Miutual, "the
pro-rata allocation nmethod is correct
under Maryland | aw'). Under this nethod
of allocation, "[e]lachinsurer isliable
for that periodof tineit was ontherisk
conpared to the entire period during
whi ch danages occurred” and "l osses w | |
be prorated to the insured" for periods

during which it was uninsured. Uica
Mutual, 802 A .2d at 1104 (enphasis in
original) (citation omtted); see also

In re Wallace & Gale, 385 F.3d at 833
("The allocation of risk to the insured
is for periods for which there is no
i nsurance in force or for which thereis
no coverage by an i nsurance policy which
isin force."). These cases prohibit us
fromhol di ng Penn National liable [*13]
for periods during which it did not
provi de coverage to Attsgood.

Wi | e Roberts concedes that Maryl and
courts engageinprorataallocation, she
contends that this nethod is inappro-
priate here. According to Roberts,
Maryl and courts use t he prorata approach
only when allocating liability across
nmultiple policy periods of a single
i nsured. I nsupport of this position, she
poi nts out that none of the previously
cited Maryl and cases invol ved nore than
one i nsured and argues t hat extendi ngthe
pro rata approach to situations in-
volving multiple tortfeasors (here
At t sgood and Gondrezick) woul d all ow an
i nsurance conpany t o do an end run ar ound

the joint and several
pol i cyhol der.

Like the district court, we find
Roberts's proposed limtation "entirely
unpersuasive." There is nothing in
Maryl and |l awto i ndicate it woul d abandon
the pro rata approach and commitnent to
contract ual | anguage when nmultiple
tortfeasors are involved. And those
courts that have considered Roberts's
argunent have rejected it. Qher ju-
risdictions that enmploy the pro rata
approach do not suddenly change their
met hod of allocation depending on how
many tortfeasors are involved. See Ins.
Co. of N. Am v. Forty-Ei ght I nsul ations,
Inc., 633 F.2d 1212, 1225 (6th Cir. 1980)
[ *14] (hol di ng that when "all ocatingthe
cost of indemification [e] ach
insurer isliablefor its prorata share”
evenif aninsuredisfoundto"bejointly
and severally liable"); Qutboard Marine
Corp. v. Liberty Mut. Ins. Co., 283 111.
App. 3d 630, 670 N. E. 2d 740, 750, 219111.
Dec. 62 (Ill. App. C. 1996) (rejecting
t he "novel proposition that, because [an
insured's] liability . is joint and
several, the liability of the excess
i nsurers cannot be apportioned on a pro
rata basis") (enphasisinoriginal). And
even those jurisdictions that take a
di fferent approach recognize that the
allocation of contractual Iliability
cannot hingeontort concepts. See, e.qg.,
Armstrong World Indus., Inc. v. Aetna
Cas. & Sur. Co., 45 Cal. App. 4th 1, 52
Cal. Rptr. 2d 690, 712 (Cal. Ct. App.
1996) (" The contractual obligations of
insurers to a single nmanufactur-
er-policyhol der are separate and dis-
tinct fromthetort liability of multiple
asbestos manufacturers to an asbestos

liability of its

claimant. No matter what the tort
liability of an asbestos nanufactur-
er--whether joint and several, pro-

portionate to fault or proportionate to
mar ket share--the i ndemmity obligations
of its insurers [do not change].").

The reason why Roberts's proposed
di stinction has failed to gain traction
[*15] should be evident. The rationale
behind the pro rata approach bears no
relation to the amount of tortfeasors in
a particular case. "At the level of
greatest generality," the pro rata



Page 6

2012 U.S. App. LEXI'S 2084, *

nmethod is based on the fact that "[a]n
i nsured purchases an i nsurance policy to
indemify it against injuries occurring
within the policy period, not injuries
occurring outside that period.” din
Corp. v. Ins. Co. of NN Am, 221 F. 3d 307,
322 (2d Cir. 2000). Thi s expl ai ns why t he
pro rata approach not only allocates
l[iability across nmultiple insurers of a
single tortfeasor, but also "accommo-
dates the need to hold liable those
busi nesses that chose not to purchase
i nsurance or coverage" by allocating
liability to them for periods during
which they were uninsured. See Utica
Mutual, 802 A 2d at 1104. Pro rata
allocation of liability is thus con-
cerned with the length of a policy
peri od, not the nunber of tortfeasors.

Utimtely, Roberts's pr oposed
di stinction stems not froma plausible
approachtoprorataallocation, but from
a conflation of tort and contract |aw.
According to Roberts, the district
court's decision to apply the pro rata
approach here "effectively destroys the
concept of joint and several liability."
[*16] Appellant's Br. at 20. But as the
district court noted, this argunent
"m sses the point" because "[t]he |aw
that applies to joint and severa
liability is entirely different, and
separate and apart, from Maryland' s
pro-rata all ocation | aw. "

No one disputes that Attsgood and
Gondrezick are jointly and severally
liable and that each is responsible for
the entire judgment under | ongstanding
principles of tort law See Cooper v

Bi kl e, 334 Md. 608, 640 A 2d 1120, 1125
(Md. 1994). The question before us,
however, is not whether Attsgood is

l'iable for the entire $850, 000 j udgnent,
but whet her Penn National is. And that
guestion can be answered only by ref-
erence to the insurance contract, which
necessarily involves the application of
contract | aw. Consequently, fears of end
runs around the tort doctrine of joint
and several liability are not germane to
our anal ysis. See Qut board Mari ne Cor p.

670 N. E. 2d at 750 (hol di ng that because
"insurance coverage disputes are go-
verned by contract law. . . [w] e can find
norationaleto support theinposition of

joint and several liability upon the
i nsurers sinply because [the insured' s]
liability [was joint and several]"). W
si mply cannot di stingui sh away Maryl and
[*17] cases concerning contractua
obligations on the basis of tort |aw

C

VWil e contractual text and Maryl and
precedent provi de anpl e reason to reject
Roberts's position, it is also worth
noting that her approach to allocating

l[iability would upend insurance un-
derwiting. Not only is it "neither
equitable nor fair to require an in-
surance conpany to pay for coverage

during a period for which no effective
coverage is in force," In re Wallace &
Gale, 385 F.3d at 833, it is disruptive
for insurance markets as well. As
nmultiple courts have pointed out, Ro-
berts's approach woul d i npose the sane
amount of liability on an insurance
conpany whet her it provi ded coverage for
one nonth or for 10 years. See For-
ty-Eight Insulations, 633 F.2d at 1225
("Were we to adopt [the policyhol der's]
position . a manuf acturer whi ch had
i nsurance coverage for only one year out
of 20 would be entitled to a conplete
def ense of all asbestos actions the sane
as a manuf act urer which had coverage for
20 years out of 20. Neither |ogic nor
precedent support such aresult."); Pub

Serv. Co. of Colo. v. Wallis & Cos., 986
P. 2d 924, 939-40 (Col 0. 1999) (observing
that this position "creates a false
equi val ence between an [*18] insured
who has purchased insurance coverage
continuously for nany years and an
i nsured who has purchased only one year
of insurance coverage").

The problemwi th such an arrangenent
is that it would discourage tortfeasors
i ke Attsgood and Gondrezi ck frombuyi ng
insurance. It is well settled that "the
| aw should, at a mninmm not provide
di sincentives to parties to acquire
i nsurance when avail able to cover their
risks," Owens-lllinois, Inc. v. United
Ins. Co., 138 N.J. 437, 650 A 2d 974, 992
(N. J. 1994), and this is precisely what
Roberts's position would do. If Attsgood
knew t hat Penn National woul d be forced
to indemify it against any judgnent no
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matter howlong it was insured, it would
have littl e reason to purchase nore than
a year's worth of coverage. Cf. Keene
Corp. v. Ins. Co. of N Am, 667 F.2d
1034, 1058, 215 U. S. App. D.C. 156 (D.C.
Cr. 1981) (Wald, J., concurringinpart)
("If theriskisto be shared only by the
i nsurance conpanies [and not by manu-
facturing conpani es who were temporarily
uni nsur ed], a manufacturi ng conpany t hat
pur chased i nsurance intermttently
during the risk period woul d be as secure
as those prudent conpanies that con-
tinually purchased insurance."). Thus,
Roberts's proposed rule would [*19]
inevitably "reduce[] the incentive of

. property owners to insure against
future risks." Onens-IIlinois, 650 A 2d
at 992. And that reduced i ncentive woul d
redound to the detrinment of injured
parties as well.

What is nore, the uncertainty gen-
erat ed under this framework woul d i mpose
significant costs on both insurance
conpani es and their policyholders. At
bottom an insurance contract is an
agreenent to accept a prem umin exchange
for a contractually defined risk. If an
i nsurance conpany cannot linmit its risk
toadefined period, it will be unableto
determne the precise risks assuned
under a contract, which in turn wll
prevent it from accurately pricing
coverage. See Uniroyal, Inc. v. Hone I ns.
Co., 707 F. Supp. 1368, 1392 (E.D.N.Y.
1988) (noting that an approach where "an
i nsurer who was on the risk for a day but
who thenis burdened withthe entirel oss
i ncurred over several years . cannot
help <correlate risks insured wth
prem uns charged”). Not only will this
hi nder rational underwiting, but the
hi gher prem uns necessary to conpensate
for this rising uncertainty wll be
passed on to policyhol ders everywhere.
Because we do not wishto force "insureds
to bear the expense [*20] of increased
prem ums necessitated by the erroneous
expansion of their insurers' potenti al
liabilities," see Bao v. Liberty Mit.
Fire Ins. Co., 535 F. Supp. 2d 532, 541
(D. Md. 2008) (internal quotation marks
andcitationonitted), werefuseto adopt
Roberts's approach.

D.

We recognize that Roberts unfortu-
nately nay not be able to recover her
entire judgnent fromeither Attsgood or
Gondrezick. It is a dispiriting but
i nescapabl e fact that sonmetinmes really
bad t hi ngs happen, and t hose responsi bl e
are either insolvent or inadequately
insured. But that regrettable reality
does not allowus to i gnore Maryl and | aw,
to hold an insurance conpany to a
contractual provision to which it never
agreed, or to scranble together whole
areas of law that are -conceptually
distinct. Thedistrict court wasright to
al | ocate Penn National's liability using
the pro-rata tinme on-the-risk approach.

Robert s al so contends that evenif pro
rata allocation of liability is ap-
propriate, the district court shoul d not
have used her date of birth, January 17,
1991, in calculating the periodin which
she was exposed to | ead poi soning. She
argues that it should instead have used
Sept enber 1992, when she was 20 nont hs
[*21] old and diagnosed with |ead
poi soning, asits startingpoint inlight
of the testinmony of her expert w tness,
Jaclyn Blackwell-Wite, MD., at the
state trial. Roberts points to Dr.
Bl ackwel | -\Wite's testinobny that Ro-
berts's "l ead | evel s t henmsel ves i ndi cate
t hat she was exposed, conservatively,

to lead fromthe age of 20 nonths on
through to four years." She al so points
to Dr. Blackwell-Wiite's observation
that children often ingest |ead by
"pull [ing] up on window sills and .
Iicking" them or by transferring |ead
dust and paint chips fromtheir fingers
to their nouths after "crawing on
floors." In Roberts's view, that in-
di cat es she coul d not have suffered | ead
poi soni ng duri ng her infancy because she
could neither pull up on anything nor
crawl about at that tine.

Roberts's reason for pursuing a
starting point of September 1992 is
obvious. The district court found that
Robert s was exposed to | ead poi soni ng f or
55 nont hs and t hat Penn National insured
Attsgood for 24 of those nonths. It
accordingly held Penn National I|iable
for 24/ 55 of the total judgnent. Because
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t he denomi nat or drives t he amount of Penn
National's liability, Roberts seeks to
shrink it as much as possible [*22] in
order to maxim ze her recovery.

We t hi nk, however, that the district
court's deci siontouse Roberts's date of
birth as the starting point was sound.
Indeed it was based on the extensive
evi dence Roberts hersel f providedinthe
state trial indicating that she had been
exposed to |ead poisoning since her
infancy. In contrast to her current
position, Roberts presented evidence at
the state trial indicating that it is
quite possible for an infant to suffer
| ead poisoning. Dr. Blackwell-Wite,
Roberts's own expert, testified that
"l ead on a devel opi ng brain" in "infants
and toddlers does significant
damage, " and that the "nost critical age
of t he devel oping braininayoung child"
for the purposes of |ead poisoning is
"birththrough. . . five, sixyearsold."
The nmere fact that children can ingest
| ead by pulling up on windowsills or by
crawing around says nothing about
whet her Roberts coul d have consuned | ead
as an infant through other means.

Mor eover, the evidence presented at
trial nmade clear that Roberts's living
envi ronnent posed a significant risk of
| ead poisoning frombirth. As her own

expert, Dr. Blackwell-Wite, testified
at the state trial, "the npbst commoDn
source [*23] of Ilead poisoning for
children in urban areas |ike Baltinore"
is "chipping, peeling paint in houses
built before 1980," and that was pre-

cisely the threat Roberts faced at the
East Preston Street property. According
to the testinony of Roberts's nother,
t here was "chi ppi ng, peeling, or flaking
pai nt on the exterior" of the house since
the ti ne she was pregnant and she had "to
sweep up chips or flakes of paint" from
the sidewal k near the front door on an
al nrost daily basis. Roberts's nother
also testified that there was "chi pping
paint" intheinterior of the house "from
the time before Laki a was born" and t hat
"when Lakia was born . . she ha[ d]
access to" areas where there was
“chi ppi ng, peeling, or flaking paint."
And Dr. Blackwell-Wite testified that
"there was deterioration. . . throughout

the house" after reviewing pediatric
records noting the existence of
"peeling, chipping paint" as well as the
testinmony of Roberts's nother that "part
of the ceiling fell down."

Roberts al so provi ded evi dence in the
statetrial indicatingthat | ead coul d be
easily ingested, especially in an en-

vironment |ike the East Preston Street
Property. As Dr. Blackwell-Wite tes-
tified, it takes as little [*24] "as a

fingernail[']s worth" of |ead dust or
chips "to cause brain damage from in-
gestion," and Roberts's honme contai ned
far nore readily accessible |lead than
that. Roberts's nother also testified
t hat her daughter was "a t hunb sucker" as
a "young child,"” and it does not require
a robust i magi nation to see howl ead dust
froma deteriorating house could get on
an infant's fingers and then into her
nouth. G ven the nature of her living
envi ronnent and t he ease with which | ead
can be consuned, the Ilikelihood of
Roberts ingesting a danagi ng amount of
lead in her infancy was particularly
hi gh.

In short, Roberts's current claimis
bel i ed by her positionin the underlying
tort action that she had suffered in-
juries froml ead poi soni ng si nce at | east
her infancy. In state court, Roberts
consi stently took the position that her
i njuries began before she was 20 nont hs
old. In her conplaint, for instance,
Roberts al |l eged t hat she "was exposed to
fl aki ng, chi pping and peeling | ead pai nt
and | ead paint dust” from"[o]n or about
1990, " t he year before she was born. Then
at trial, both her nother and her expert
Wi tness presented testinony indicating
that Roberts had been exposed to |ead
poi soni ng since [*25] infancy. And her
attorney argued at the state trial that
"the biggest hit to . children['s]

brain[s] . cane fromthe first ten"
ncg/dL of Ilead in the bloodstream
Thr oughout the state court proceeding,

Roberts i nsi sted that her worst injuries
occurred wel | before she reached a bl ood
lead level of 28 ntg/dL in Septenber
1992. This strategy proved to be a
winning one and Roberts ultimtely
obt ai ned an $850, 000 j udgnent .



Page 9

2012 U.S. App. LEXI'S 2084, *

But when it cane tinme to divvy up that
j udgrment, she changed her tune. \Whereas
at trial, Roberts went to great |engths
to show that damage occurred in the
earliest stages of her life, she now
clains that her injuries began nuch
later, in September 1992. But the
judicial process is not some kind of
gane. If a litigant "assumes a certain
position in a legal proceeding, and
succeeds in maintaining that position,
he may not t hereafter, sinply because his
i nterests have changed, assune a con-
trary position, especially if it be to
the prejudice of the party who has
acquiesced in the position fornerly
taken by him" New Hanpshire v. Mai ne,
532 U.S. 742, 749, 121 S. Ct. 1808, 149
L. Ed. 2d 968 (2001) (citation onitted).
This doctrine, known as judicial es-
toppel, "generally prevents a party from
prevailing [*26] in one phase of a case
on an argunment and then relying on a
contradictory argunent to prevail in
anot her phase." Pegramv. Herdrich, 530
U S 211, 227 n.8, 120 S. . 2143, 147
L. Ed. 2d 164 (2000). Whether judicial
estoppel formally applies here is not a
matter we need resol ve, because at the
very |l east Roberts's previous position
undermines the credibility of her
current argunent. | ndeed, the exhaustive
foundati on of her prior argument con-
firms our conclusion that her present
claimlacks merit.

In sum we agree with the district
court that "Dr. Blackwell-Wite's own
testimony" comnbined with the "argunent
made by Roberts'[s] counsel inthe
underlying trial on the nerits refutes
Roberts'[s] present argunent that her
period of harnful |ead paint exposure
shoul d be defined to have begun only in
Septenber 1992." And its determ nation
that "the evidence in the underlying
litigation, including the testinony of
Roberts' [s] expert, est abl i shed
that Roberts was first exposed to |ead
pai nt when she was born on January 17,
1991" strikes us as sound. W therefore
affirm this aspect of the district
court's judgnent as well.

V.

we turn to Penn National's
cross-appeal of the district court's
decisionto holdit [*27] |iable for 24
nont hs of coverage rather than 22. Penn
Nati onal has consistently argued that
its coverage ended when Att sgood sol d t he
East Preston Street property to Gon-
drezi ck on Novenber 1, 1993. Wil e noti ng
t hat "Penn National may be correct" that
its coverage had ended "under the terms
of the insurance contract," the district
court neverthel ess refusedtoreduceits
liability because "the record is en-
tirely barren of facts showi ng t hat Penn
Nati onal's coverage in fact was ter-
m nat ed. "

Finally,

Thi s vi ew, however, cannot be squared
withtheterns of theinsurance contract.
Once again, we "look first to the
contract |anguage enployed by the
parties to determne the scope and
limtations of the i nsurance coverage,"
Cole, 753 A. 2d at 537, and if the "terms
used in the insurance policy are plain
and unamnbi guous, we will determ ne the
neani ng of the terns of the contract as
amatter of law. " C endenin Bros. v. U S.
Firelns. Co., 390 Md. 449, 889 A. 2d 387,
393 (MJ. 2006) (internal quotation marks
and citation omtted). Gven the con-
tractual |anguage here, we have no
authority to extend Penn National's
coverage by an additional two nonths.

As the district court suggested, Penn
Nati onal ' s coverage ended "under [*28]
the terms of theinsurance contract" when
the property was sold to Gondrezick.
There was not hi ng ambi guous about this
aspect of coverage. According to the
contract, Penn National prom sed At-
tsgood that it would cover "Prem ses You
Own, Rent or Cccupy." After Attsgood sold
the East Preston Street property to
CGondrezick, it obviously neither owned,
rented, nor occupied those prem ses.
Foll owing the sale, the house at 1740
East Preston Street thus ceased to be
property that Penn National insured
under the contract.

Mor eover, Penn National's insurance
contract contained a non-assignnent
cl ause provi di ng that Attsgood's "rights
and duties under this policy may not be
transferred w thout [Penn National's]
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witten consent except in the case of
deat h of an i ndi vi dual [ n] ared
[i]nsured.” G ven that an assignnment of

an insurance contract can "alter
drastically the insurer's exposure
depending on the nature of the new

insured,” N. Ins. Co. of NY. v. Allied
Mut. Ins. Co., 955 F.2d 1353, 1358 (9th
Cr. 1992), it made good sense for Penn
National to require Attsgood to get its
consent before transferring coverage.
Attsgood and Gondrezick may have pre-
sented very different risks, and Penn
Nati onal [*29] contractually reserved
theright torefusetoinsurethelatter

Here, there is no evidence that
Attsgood assigned the remamining two
nmont hs of coverage to CGondrezick upon
sale of the property. Nor is there any
indication in the record that Penn
Nati onal gave consent to any assi gnment
of coverage, cal cul at ed new prem uns, or
even knew of Gondrezick's existence. W
t hus cannot render the contract and its
nonassi gnment clause a dead letter by
hol ding Penn National liable for the
conduct of a property owner fromwhomit
had never received prem ums and whomiit
never agreed to insure.

V.

The | awnmay not be difficult here, but
t he human costs incurred are undeni ably
hard. It is sad that Roberts may recover
only partially on her judgment. The jury
obvi ously believed this child suffered
significant brain damage from | ead
poi soning and that Attsgood and Gon-
drezick were liabl e. The condition of the
property and the failure to procure
appropriate i nsurance were the property
owner s’ responsibility. Roberts's
m sfortune cannot be laid at Penn Na-
tional's feet, for that conpany has not
di sputed that it nust pay that portion of
t he j udgnent towhichits policy applied.
To place the entire judgnent on [*30]
the i nsurer woul d be chaotic, rewarding
t hose who decline to purchase adequate
coverage and ultimately puni shing those
who do. This would lead in turn to nore
uncovered risks and |essened oppor-
tunities for the reconpense of serious
| oss. For the reasons stated herein, Penn
National is liable for 22/55, or 40
percent, of the $850,000 judgment. The
district court's judgnment is therefore
affirmed in part, reversed in part, and
remanded for further proceedings con-
sistent with this opinion.

AFFI RVED | N PART, REVERSED | N PART,
AND REMANDED



