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Code of Federal Regulations
Title 12. Banks and Banking

Chapter I. Comptroller of the Currency, Department of the Treasury
Part 5. Rules, Policies, and Procedures for Corporate Activities (Refs & Annos)

Subpart C. Expansion of Activities

12 C.F.R. § 5.34

§ 5.34 Operating subsidiaries of a national bank.

Effective: July 1, 2015
Currentness

(a) Authority. 12 U.S.C. 24 (Seventh), 24a, 25b, 93a, 3101 et seq.

(b) Licensing requirements. A national bank must file an application or notice as prescribed in this section to acquire or
establish an operating subsidiary, or to commence a new activity in an existing operating subsidiary.

(c) Scope. This section sets forth authorized activities and application or notice procedures for national banks engaging in
activities through an operating subsidiary. The procedures in this section do not apply to financial subsidiaries authorized
under § 5.39. Unless provided otherwise, this section applies to a Federal branch or agency that acquires, establishes,
or maintains any subsidiary that a national bank is authorized to acquire or establish under this section in the same
manner and to the same extent as if the Federal branch or agency were a national bank, except that the ownership interest
required in paragraphs (e)(2) and (e)(5)(i)(B) of this section shall apply to the parent foreign bank of the Federal branch
or agency and not to the Federal branch or agency. The OCC may, at any time, limit a national bank's investment in
an operating subsidiary or may limit or refuse to permit any activities in an operating subsidiary for supervisory, legal,
or safety and soundness reasons.

(d) Definitions. For purposes of this section:

(1) Authorized product means a product that would be defined as insurance under section 302(c) of the Gramm–
Leach–Bliley Act (Pub.L. 106–102, 113 Stat. 1338, 1407) (GLBA) (15 U.S.C. 6712) that, as of January 1, 1999, the
OCC had determined in writing that national banks may provide as principal or national banks were in fact lawfully
providing the product as principal, and as of that date no court of relevant jurisdiction had, by final judgment,
overturned a determination by the OCC that national banks may provide the product as principal. An authorized
product does not include title insurance, or an annuity contract the income of which is subject to treatment under
section 72 of the Internal Revenue Code of 1986 (26 U.S.C. 72).

(2) Well capitalized means the capital level described in 12 CFR 6.4 or, in the case of a Federal branch or agency,
the capital level described in 12 CFR 4.7(b)(1)(iii).

(3) Well managed means, unless otherwise determined in writing by the OCC:
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(i) In the case of a national bank:

(A) The national bank has received a composite rating of 1 or 2 under the Uniform Financial Institutions
Rating System in connection with its most recent examination; or

(B) In the case of any national bank that has not been examined, the existence and use of managerial resources
that the OCC determines are satisfactory.

(ii) In the case of a Federal branch or agency:

(A) The Federal branch or agency has received a composite ROCA supervisory rating (which rates risk
management, operational controls, compliance, and asset quality) of 1 or 2 at its most recent examination; or

(B) In the case of a Federal branch or agency that has not been examined, the existence and use of managerial
resources that the OCC determines are satisfactory.

(e) Standards and requirements—

(1) Authorized activities.

(i) A national bank may conduct in an operating subsidiary activities that are permissible for a national bank to
engage in directly either as part of, or incidental to, the business of banking, as determined by the OCC, or otherwise
under other statutory authority, including:

(A) Providing authorized products as principal; and

(B) Providing title insurance as principal if the national bank or subsidiary thereof was actively and lawfully
underwriting title insurance before November 12, 1999, and no affiliate of the national bank (other than a
subsidiary) provides insurance as principal. A subsidiary may not provide title insurance as principal if the state
had in effect before November 12, 1999, a law which prohibits any person from underwriting title insurance
with respect to real property in that state.

(ii) In addition to OCC authorization, before it begins business an operating subsidiary also must comply with other
laws applicable to it and its proposed business, including applicable licensing or registration requirements, if any,
such as registration requirements under securities laws.

(2) Qualifying subsidiaries.
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(i) An operating subsidiary in which a national bank may invest includes a corporation, limited liability company,
limited partnership, or similar entity if:

(A) The bank has the ability to control the management and operations of the subsidiary, and no other person
or entity exercises effective operating control over the subsidiary or has the ability to influence the subsidiary's
operations to an extent equal to or greater than that of the bank;

(B) The parent bank owns and controls more than 50 percent of the voting (or similar type of controlling)
interest of the operating subsidiary, or the parent bank otherwise controls the operating subsidiary and no other
party controls a percentage of the voting (or similar type of controlling) interest of the operating subsidiary
greater than the bank's interest; and

(C) The operating subsidiary is consolidated with the bank under generally accepted accounting principles
(GAAP).

(ii) However, the following subsidiaries are not operating subsidiaries subject to this section:

(A) A subsidiary in which the bank's investment is made pursuant to specific authorization in a statute or OCC
regulation (e.g., a bank service company under 12 U.S.C. 1861 et seq., a financial subsidiary under section
5136A of the Revised Statutes (12 U.S.C. 24a), or a community development corporation subsidiary under 12
U.S.C. 24 (Eleventh) and part 24; and

(B) A subsidiary in which the bank has acquired, in good faith, shares through foreclosure on collateral, by
way of compromise of a doubtful claim, or to avoid a loss in connection with a debt previously contracted.

(iii) Notwithstanding the requirements of paragraph (e)(2)(i) of this section,

(A) A national bank must have reasonable policies and procedures to preserve the limited liability of the bank
and its operating subsidiaries; and

(B) OCC regulations shall not be construed as requiring a national bank and its operating subsidiaries to operate
as a single entity.

(3) Examination and supervision. An operating subsidiary conducts activities authorized under this section pursuant
to the same authorization, terms and conditions that apply to the conduct of such activities by its parent national
bank, unless otherwise specifically provided by statute, regulation, or published OCC policy, including sections 1044
and 1045 of the Dodd–Frank Wall Street Reform and Consumer Protection Act (12 U.S.C. 25b) with respect to
the application of state law. If the OCC determines that the operating subsidiary is operating in violation of law,
regulation, or written condition, or in an unsafe or unsound manner or otherwise threatens the safety or soundness
of the bank, the OCC will direct the bank or operating subsidiary to take appropriate remedial action, which may
include requiring the bank to divest or liquidate the operating subsidiary, or discontinue specified activities. OCC
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authority under this paragraph is subject to the limitations and requirements of section 45 of the Federal Deposit
Insurance Act (12 U.S.C. 1831v) and section 115 of the Gramm–Leach–Bliley Act (12 U.S.C. 1820a).

(4) Consolidation of figures—

(i) National banks. Pertinent book figures of the parent national bank and its operating subsidiary shall be combined
for the purpose of applying statutory or regulatory limitations when combination is needed to effect the intent of
the statute or regulation, e.g., for purposes of 12 U.S.C. 56, 59, 60, 84, and 371d.

(ii) Federal branches or agencies. Transactions conducted by all of a foreign bank's Federal branches and agencies
and state branches and agencies, and their operating subsidiaries, shall be combined for the purpose of applying
any limitation or restriction as provided in 12 CFR 28.14.

(5) Procedures—

(i) Application required.

(A) Except for an operating subsidiary that qualifies for the notice procedures in paragraph (e)(5)(ii) of this
section or is exempt from application or notice requirements under paragraph (e)(5)(vi) of this section, a
national bank must first submit an application to, and receive prior approval from, the OCC to establish or
acquire an operating subsidiary or to perform a new activity in an existing operating subsidiary.

(B) The application must explain, as appropriate, how the bank “controls” the enterprise, describing in full
detail structural arrangements where control is based on factors other than bank ownership of more than 50
percent of the voting interest of the subsidiary and the ability to control the management and operations of
the subsidiary by holding voting interests sufficient to select the number of directors needed to control the
subsidiary's board and to select and terminate senior management. In the case of a limited partnership or
limited liability company that does not qualify for the notice procedures set forth in paragraph (e)(5)(ii) of this
section, the bank must provide a statement explaining why it is not eligible. The application also must include
a complete description of the bank's investment in the subsidiary, the proposed activities of the subsidiary, the
organizational structure and management of the subsidiary, the relations between the bank and the subsidiary,
and other information necessary to adequately describe the proposal. To the extent that the application relates
to the initial affiliation of the bank with a company engaged in insurance activities, the bank must describe
the type of insurance activity in which the company is engaged and has present plans to conduct. The bank
must also list for each state the lines of business for which the company holds, or will hold, an insurance
license, indicating the state where the company holds a resident license or charter, as applicable. The application
must state whether the operating subsidiary will conduct any activity at a location other than the main office
or a previously approved branch of the bank. The OCC may require an applicant to submit a legal analysis
if the proposal is novel, unusually complex, or raises substantial unresolved legal issues. In these cases, the
OCC encourages applicants to have a prefiling meeting with the OCC. Any bank receiving approval under this
paragraph is deemed to have agreed that the subsidiary will conduct the activity in a manner consistent with
published OCC guidance.
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(ii) Notice process only for certain qualifying filings.

(A) Except for an operating subsidiary that is exempt from application or notice procedures under paragraph (e)
(5)(vi) of this section, a national bank that is “well capitalized” and “well managed” may establish or acquire an
operating subsidiary, or perform a new activity in an existing operating subsidiary, by providing the appropriate
OCC licensing office written notice prior to, or within 10 days after, acquiring or establishing the subsidiary,
or commencing the new activity, if:

(1) The activity is listed in paragraph (e)(5)(v) of this section;

(2) The entity is a corporation, limited liability company, or limited partnership; and

(3) The bank:

(i) Has the ability to control the management and operations of the subsidiary by holding voting interests
sufficient to select the number of directors needed to control the subsidiary's board and to select and
terminate senior management (or, in the case of a limited partnership or a limited liability company, has
the ability to control the management and operations of the subsidiary by controlling the selection and
termination of senior management), and no other person or entity exercises effective operating control
over the subsidiary or has the ability to influence the subsidiary's operations to an extent equal to or greater
than the bank's;

(ii) Holds more than 50 percent of the voting, or equivalent, interests in the subsidiary, and, in the case of
a limited partnership or limited liability company, the bank or an operating subsidiary thereof is the sole
general partner of the limited partnership or the sole managing member of the limited liability company,
provided that under the partnership agreement or limited liability company agreement, limited partners
or other limited liability company members have no authority to bind the partnership or limited liability
company by virtue solely of their status as limited partners or members; and

(iii) Is required to consolidate its financial statements with those of the subsidiary under generally accepted
accounting principles (GAAP).

(B) The written notice must include a complete description of the bank's investment in the subsidiary and of
the activity conducted and a representation and undertaking that the activity will be conducted in accordance
with OCC policies contained in guidance issued by the OCC regarding the activity. To the extent that the
notice relates to the initial affiliation of the bank with a company engaged in insurance activities, the bank must
describe the type of insurance activity in which the company is engaged and has present plans to conduct. The
bank also must list for each state the lines of business for which the company holds, or will hold, an insurance
license, indicating the state where the company holds a resident license or charter, as applicable. Any bank
receiving approval under this paragraph is deemed to have agreed that the subsidiary will conduct the activity
in a manner consistent with published OCC guidance.



§ 5.34 Operating subsidiaries of a national bank., 12 C.F.R. § 5.34

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 6

(iii) Exceptions to rules of general applicability. Sections 5.8, 5.10, and 5.11 do not apply to this section. However,
if the OCC concludes that an application presents significant or novel policy, supervisory, or legal issues, the OCC
may determine that some or all provisions in §§ 5.8, 5.10, and 5.11 apply.

(iv) OCC review and approval. The OCC reviews a national bank's application to determine whether the proposed
activities are legally permissible under Federal banking laws and to ensure that the proposal is consistent with safe
and sound banking practices and OCC policy and does not endanger the safety or soundness of the parent national
bank. As part of this process, the OCC may request additional information and analysis from the applicant.

(v) Activities eligible for notice. The following activities qualify for the notice procedures in paragraph (e)(5)(ii) of
this section, provided the activity is conducted pursuant to the same terms and conditions as would be applicable
if the activity were conducted directly by a national bank:

(A) Holding and managing assets acquired by the parent bank or its operating subsidiaries, including
investment assets and property acquired by the bank through foreclosure or otherwise in good faith to
compromise a doubtful claim, or in the ordinary course of collecting a debt previously contracted;

(B) Providing services to or for the bank or its affiliates, including accounting, auditing, appraising, advertising
and public relations, and financial advice and consulting;

(C) Making loans or other extensions of credit, and selling money orders, savings bonds, and travelers checks;

(D) Purchasing, selling, servicing, or warehousing loans or other extensions of credit, or interests therein;

(E) Providing courier services between financial institutions;

(F) Providing management consulting, operational advice, and services for other financial institutions;

(G) Providing check guaranty, verification and payment services;

(H) Providing data processing, data warehousing and data transmission products, services, and related
activities and facilities, including associated equipment and technology, for the bank or its affiliates;
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(I) Acting as investment adviser (including an adviser with investment discretion) or financial adviser or
counselor to governmental entities or instrumentalities, businesses, or individuals, including advising registered
investment companies and mortgage or real estate investment trusts, furnishing economic forecasts or other
economic information, providing investment advice related to futures and options on futures, and providing
consumer financial counseling;

(J) Providing tax planning and preparation services;

(K) Providing financial and transactional advice and assistance, including advice and assistance for customers
in structuring, arranging, and executing mergers and acquisitions, divestitures, joint ventures, leveraged
buyouts, swaps, foreign exchange, derivative transactions, coin and bullion, and capital restructurings;

(L) Underwriting and reinsuring credit related insurance to the extent permitted under section 302 of the GLBA
(15 U.S.C. 6712);

(M) Leasing of personal property and acting as an agent or adviser in leases for others;

(N) Providing securities brokerage or acting as a futures commission merchant, and providing related credit
and other related services;

(O) Underwriting and dealing, including making a market, in bank permissible securities and purchasing and
selling as principal, asset backed obligations;

(P) Acting as an insurance agent or broker, including title insurance to the extent permitted under section 303
of the GLBA (15 U.S.C. 6713);

(Q) Reinsuring mortgage insurance on loans originated, purchased, or serviced by the bank, its subsidiaries,
or its affiliates, provided that if the subsidiary enters into a quota share agreement, the subsidiary assumes
less than 50 percent of the aggregate insured risk covered by the quota share agreement. A “quota share
agreement” is an agreement under which the reinsurer is liable to the primary insurance underwriter for an
agreed upon percentage of every claim arising out of the covered book of business ceded by the primary
insurance underwriter to the reinsurer;

(R) Acting as a finder pursuant to 12 CFR 7.1002 to the extent permitted by published OCC precedent for

national banks; 2

2 See, e.g., the OCC's monthly publication “Interpretations and Actions.” Beginning with the May 1996 issue, the OCC's Web
site provides access to electronic versions of “Interpretations and Actions” (www.occ.gov).

(S) Offering correspondent services to the extent permitted by published OCC precedent for national banks;
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(T) Acting as agent or broker in the sale of fixed or variable annuities;

(U) Offering debt cancellation or debt suspension agreements;

(V) Providing real estate settlement, closing, escrow, and related services; and real estate appraisal services for
the subsidiary, parent bank, or other financial institutions;

(W) Acting as a transfer or fiscal agent;

(X) Acting as a digital certification authority to the extent permitted by published OCC precedent for national
banks, subject to the terms and conditions contained in that precedent;

(Y) Providing or selling public transportation tickets, event and attraction tickets, gift certificates, prepaid
phone cards, promotional and advertising material, postage stamps, and Electronic Benefits Transfer (EBT)
script, and similar media, to the extent permitted by published OCC precedent for national banks, subject to
the terms and conditions contained in that precedent;

(Z) Providing data processing, and data transmission services, facilities (including equipment, technology, and
personnel), databases, advice and access to such services, facilities, databases and advice, for the parent bank
and for others, pursuant to 12 CFR 7.5006 to the extent permitted by published OCC precedent for national
banks;

(AA) Providing bill presentment, billing, collection, and claims-processing services;

(BB) Providing safekeeping for personal information or valuable confidential trade or business information,
such as encryption keys, to the extent permitted by published OCC precedent for national banks;

(CC) Providing payroll processing;

(DD) Providing branch management services;

(EE) Providing merchant processing services except when the activity involves the use of third parties to solicit
or underwrite merchants; and

(FF) Performing administrative tasks involved in benefits administration.
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(vi) No application or notice required. A national bank may acquire or establish an operating subsidiary, or perform
a new activity in an existing operating subsidiary, without filing an application or providing notice to the OCC, if
the bank is well managed and well capitalized and the:

(A) Activities of the new subsidiary are limited to those activities previously reported by the bank in connection
with the establishment or acquisition of a prior operating subsidiary;

(B) Activities in which the new subsidiary will engage continue to be legally permissible for the subsidiary;

(C) Activities of the new subsidiary will be conducted in accordance with any conditions imposed by the OCC
in approving the conduct of these activities for any prior operating subsidiary of the bank; and

(D) The standards set forth in paragraphs (e)(5)(ii)(A)(2) and (3) of this section are satisfied.

(vii) Fiduciary powers.

(A) If an operating subsidiary proposes to accept fiduciary appointments for which fiduciary powers are
required, such as acting as trustee or executor, then the national bank must have fiduciary powers under
12 U.S.C. 92a and the subsidiary also must have its own fiduciary powers under the law applicable to the
subsidiary.

(B) Unless the subsidiary is a registered investment adviser, if an operating subsidiary proposes to exercise
investment discretion on behalf of customers or provide investment advice for a fee, the national bank must
have prior OCC approval to exercise fiduciary powers pursuant to § 5.26 and 12 CFR part 9.

(viii) Expiration of approval. Approval expires if the national bank has not established or acquired the operating
subsidiary, or commenced the new activity in an existing operating subsidiary within 12 months after the date of
the approval, unless the OCC shortens or extends the time period.

(6) Grandfathered operating subsidiaries. Notwithstanding the requirements for a qualifying operating subsidiary
in paragraph (e)(2) of this section and unless otherwise notified by the OCC with respect to a particular operating
subsidiary, an entity that a national bank lawfully acquired or established as an operating subsidiary before April
24, 2008 may continue to operate as a national bank operating subsidiary under this section, provided that the
bank and the operating subsidiary were, and continue to be, conducting authorized activities in compliance with
the standards and requirements applicable when the bank established or acquired the operating subsidiary.

(7) Annual Report on Operating Subsidiaries—

(i) Filing requirement. Each national bank shall prepare and file with the OCC an Annual Report on Operating
Subsidiaries containing the information set forth in paragraph (e)(7)(ii) of this section for each of its operating
subsidiaries that:
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(A) Is not functionally regulated within the meaning of section 5(c)(5) of the Bank Holding Company Act of
1956, as amended (12 U.S.C. 1844(c)(5)); and

(B) Does business directly with consumers in the United States. For purposes of paragraph (e)(7) of this section,
an operating subsidiary, or any subsidiary thereof, does business directly with consumers if, in the ordinary
course of its business, it provides products or services to individuals to be used primarily for personal, family,
or household purposes.

(ii) Information required. The Annual Report on Operating Subsidiaries must contain the following information
for each covered operating subsidiary listed:

(A) The name and charter number of the parent national bank;

(B) The name (include any “dba” (doing business as), abbreviated names, or trade names used to identify the
operating subsidiary when it does business directly with consumers), mailing address (include the street address
or post office box, city, state, and zip code), email address (if any), and telephone number of the operating
subsidiary;

(C) The principal place of business of the operating subsidiary, if different from the address provided pursuant
to paragraph (e)(7)(ii)(B) of this section; and

(D) The lines of business in which the operating subsidiary is doing business directly with consumers by
designating the appropriate code contained in appendix B (NAICS Activity Codes for Commonly Reported
Activities) to the Instructions for Preparation of Report of Changes in Organizational Structure, Form FR Y–
10, a copy of which is set forth on the OCC's Internet Web page at www.occ.gov. If the operating subsidiary is
engaged in an activity not set forth in this list, a national bank shall report the code 0000 and provide a brief
description of the activity.

(iii) Filing time frames and availability of information. Each national bank's Annual Report on Operating
Subsidiaries shall contain information current as of December 31st for the year prior to the year the report is filed.
The national bank shall submit its Annual Report on Operating Subsidiaries on or before January 31st each year.
The national bank may submit the Annual Report on Operating Subsidiaries electronically or in another format
prescribed by the OCC. The OCC will make available to the public the information contained in the Annual Report
on Operating Subsidiaries at www.helpwithmybank.gov.
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