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nder the Clean Water Act (CWA), the Clean Air
Act, and other environmental statutes, when and on
what issues is a plaintiff—or defendant—entitled to
a jury trial? However straightforward this question
might sound, it triggers a range of challenging constitutional
construction and statutory interpretation issues, often so
blurred that parties simply agree to a bench trial.
As for the constitutional requirements, the Seventh
Amendment to the U.S. Constitution provides that “in Suits
at common law, where the value in controversy shall exceed
twenty dollars, the right to trial by jury shall be preserved . . . .”
With respect to environmental cases, the U.S. Supreme
Court’s decision in Tull v. U.S., 481 U.S. 412 (1987), is the
touchstone opinion applying the right to trial by jury articulated by the Seventh Amendment to the CWA and other
environmental statutes.
In a decision by Justice William Brennan, the Tull Court
examined whether a party—in this case, the defendant—had a
right to a jury trial on both liability and penalties in an action
under the CWA. As for the facts, a landowner placed fill material at various locations but contended the fill had not been
placed in jurisdictional “wetlands.” Although the U.S. Department of Justice conceded there were triable issues of fact on
whether such areas were jurisdictional wetlands, the trial court
denied the defendant’s request for a jury trial.
In Tull, the Supreme Court—after first determining that
the CWA did not itself provide a jury trial right—concluded
the Seventh Amendment provided a jury trial right for “those
actions that are analogous to ‘Suits at Common law.’” 481
U.S. at 417. Working from this premise, the Court developed
a two-part test to make this determination. First, in evaluating whether a right to jury trial is required, the statutory action
must be compared to 18th-century actions brought in the
courts of England prior to the merger of the courts of law and
equity. The Seventh Amendment right to a jury trial applies to
those statutory rights that are analogous to common law causes
of actions decided by English law courts. Second, the remedy
sought must be examined to determine whether it is legal or
equitable in nature, because only legal actions are entitled to
a jury trial. After a lengthy historical analysis of English and
Colonial common law actions, the Supreme Court held that
a right to a jury trial exists to determine liability under the
CWA, but not the amount of penalties or other remedies, if
any, which are determined by the court.
In Tull, although the United States was the plaintiff opposing a jury trial, the identity of a plaintiff does not change the
jury trial analysis. In a North Carolina case, the trial court
explained that as far as the right to a jury trial is concerned,
private plaintiffs seeking civil penalties in a citizens’ suit are
no different from the government itself so asserting in a lawsuit. N.C. Envtl. Justice Network v. Taylor, 2014 U.S. Dist.
LEXIS 177773, at *7 (E.D.N.C. Dec. 29, 2014). At the same
time, however, the Seventh Amendment right to a jury trial
does not apply when the United States is a defendant. See Mays
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v. TVA, 699 F. Supp. 2d 991, 1031 (E.D. Tenn. 2010).
Under the Supreme Court’s Tull two-part test, numerous
issues arise in litigation under the CWA and other acts where
it is not clear whether a jury or a judge must make the determination. Typically, when a court considers the availability of a
jury trial, it conducts a full analysis under both of the Tull factors. Either one of the factors can be dispositive.
For example, a federal district court in Louisiana analyzed
whether claims under the Oil Pollution Act (OPA) related
to the Deepwater Horizon oil spill were entitled to jury determination. With respect to the first prong in Tull, it examined
at length whether OPA claims were more akin to admiralty
claims (which are not entitled to a jury) or trespass claims
(warranting a jury) under English common law. In re Oil Spill,
98 F. Supp. 3d 872, 881 (E.D. La. 2015). Ultimately, the trial
court concluded that the particular OPA claims were more
like a common law trespass claim because the damages asserted
occurred both onshore and at sea. Accordingly, the court
found jury trials were available under OPA under these facts.
Yet, just because liability under one environmental statute
may be an issue for the jury, it does not necessarily follow that a
jury decides liability under all environmental statues. Under the
Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA), claims for contribution and declaratory judgment regularly are found to be equitable in nature and
not subject to a jury demand. See, e.g., Evansville Greenway &
Remediation Tr. v. S. Ind. Gas & Elec. Co., 661 F. Supp. 2d 989,
1013–1014 (S.D. Ind. 2009). Unlike cases seeking a civil penalty, because the relief sought under CERCLA is equitable in
nature, jury trials on CERCLA liability are not available under
the Seventh Amendment. See Neumann v. Carlson Envtl., Inc.,
429 F. Supp. 2d 946, 959 (N.D. Ill. 2006) (collecting cases).
Under the Resource Conservation and Recovery Act
(RCRA), however, the analysis is far less settled. For a party
seeking injunctive relief under a RCRA citizens’ suit, one
court held that a jury trial was not available because the relief
was equitable in nature. Metal Processing Co. v. Amoco Oil
Co., 173 F.R.D. 244, 247 (E.D. Wis. 1997). Under other facts,
however, another court found that a party pursuing a citizens’
suit for an imminent and substantial endangerment under
RCRA conceivably could be entitled to a jury in certain circumstances, depending on the facts and remedies involved. See
N.C. Envtl. Justice Network v. Taylor, 2014 U.S. Dist. LEXIS
177773 (E.D.N.C. Dec. 29, 2014). Still another court found
that where a request for civil penalties is “inextricably entangled” with a request for injunctive relief, RCRA provides no
right for a jury trial. Sanchez v. Esso Standard Oil de Puerto Rico,
Inc., 2010 U.S. Dist. LEXIS 82646, *9 (D.P.R., Aug. 5, 2010).
Complicating things further, the delegation of RCRA implementation to the states may even cancel out the Seventh
Amendment right. In Keeny v. Electro-Tech, Inc., 1994 Conn.
Super. LEXIS 1270 (Conn. Super., May 16, 1994), the defendant sought a trial by jury to determine violations for certain
RCRA hazardous regulations implemented in Connecticut,
arguing that because the federal program was delegated to
the state, the Seventh Amendment analysis should control.
Rejecting that argument, the court found that, under applicable Connecticut law, no jury trial was available to determine
hazardous waste violations. So the availability of jury trials
under RCRA remains difficult to predict.
The right to jury trials under state environmental statutes likewise depends on the specific features of the state
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constitutions and state statutes involved. In F.P. Woll & Co.
v. Fifth & Mitchell St., Corp., 2005 U.S. Dist. LEXIS 13194
(E.D. Pa. July 1, 2005), a federal district court in Pennsylvania found that two state statutes implicated by the same set of
facts involving property contamination differed when it came
to the availability of a jury trial. In that case, the Pennsylvania
Hazardous Sites Clean-Up Act was determined to be nearly
identical to CERCLA—allowing recovery of response costs
and contribution—and thus providing relief that was equitable
in nature and not subject to a jury trial. However, the Pennsylvania Storage Tank Act (STA), which allows for recovery
of both response costs and compensatory damages for property damage, was found to require the availability of a jury trial
under the Seventh Amendment. For the court, compensatory
damages under the STA were similar to the historical action
for nuisance, which allowed for remedies that were legal in
nature. As a result, the court concluded that the STA actions
were entitled to a jury trial under Pennsylvania law.
Making things even more challenging, the issue in many
environmental cases, particularly in citizens’ suits under environmental statutes, is whether an environmental permit has
been violated. But the interpretation of permit conditions
is a question of law for the courts, not juries, to decide. See,
e.g., Am. Canoe Ass’n v. D.C. Water & Sewer Auth., 306 F.
Supp. 2d 30, 41 (D.C. Cir. 2004). That rule creates a situation
where, after a court determines the meaning of a permit condition, a jury may decide whether the permit was violated. In
Jones Creek Investors, LLC v. Columbia County, 98 F. Supp. 3d
1279, 1299 (S.D. Ga. 2015), the court determined whether
a National Pollutant Discharge Elimination System permit
required the permittee to reduce certain pollutants to the
“maximum extent practicable” or whether some other standard
governed. After that legal interpretation was made, the Jones
Creek court found, it would be for the jury to decide if the specific standard had been violated.
Where claims involve multiple environmental statutes, the
issues to be decided by a judge and by a jury can vary, resulting in a range of intertwined determinations. Even where just
one environmental statute is at play, a jury could hear certain
issues and facts related to liability and related issues, but the
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judge could determine others related to penalty and remedy
under the same statute. In either case, because the risk of jury
confusion or prejudice increases when information relevant
to the issues a judge must decide is also presented to a jury, it
becomes a herculean task to make sure judge and jury do not
interfere with each other’s legal decision-making authority.
Practically, the risk of jury confusion and the potential for
reversal in permit cases often result in parties moving forward
with a bench trial on all issues, even where a jury trial may be
technically available on certain issues. In Hernandez v. Esso
Standard Oil Co., 2009 U.S. Dist. LEXIS 12788 (D.P.R. Feb.
19, 2009), the Puerto Rico district court “strongly encouraged”
the parties to waive a jury trial in favor of a bench trial on
their CERCLA, CWA, and RCRA claims. For the Esso court,
a bench trial would benefit both parties because “a significant
part of the evidence which is to be presented is relevant only
to the penalty and relief rulings, which must ultimately be
made by the court.” Id. at *7. As the court noted, “presenting
such evidence in a cumulative manner will have a significant prejudicial effect on the jury, which will at some point
outweigh the probative value.” Id. But if a bench trial were
selected, the court could “entertain without difficulty continuous testimony from the same witnesses as to both liability, as
well as penalty/remedy aspects.” Id. at *7–*8. The court also
could conditionally accept evidence that is objected to, subject
to a subsequent ruling on its admissibility and weight, and the
parties could present post-trial briefs both on liability and on
penalty and relief.
As the Esso court’s plea makes clear, the challenges of parsing through issues and weighing evidence in environmental
cases may be a task better left to the bench alone. Because
no one approach fits under all environmental statutes, the
litigation realities of jury trials and the risks related to juror
determinations of technical issues—and not the rights under
the Seventh Amendment—often explain why parties move
forward with bench trials in statutory environmental cases.
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