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I. INTRODUCTION
General Overview of the
Massie Doctrine
Lawyers often face the scenario
wherein a party provides testimony
that harms his or her case and then
attempts to introduce contradictory
evidence or asks the finder of fact to
disregard his or her testimony. In
Virginia, the Massie doctrine governs
these situations and its impact on the
party’s case. Named after the
Supreme Court of Virginia’s decision
in Massie v. Firmstone,* the Massie
doctrine stands for the basic
proposition that a party cannot rise
above his or her own evidence.? The
Virginia Model Jury Instructions have
summarized the Massie doctrine as
follows:
When one of the parties testifies
unequivocally to facts within his
own knowledge, those statements
of fact and the necessary
inferences from them are binding
upon him. He cannot rely on other
evidence in conflict with his own
testimony to strengthen his case.
However, you must consider his
testimony as a whole, and you
must consider a statement made
in one part of his testimony in the
light of any explanation or
clarification made elsewhere in
his testimony. 3

The Rationale of the Massie
Doctrine

The rationale of the Massie
doctrine is a sound one: a party will
not be permitted to profit at the
expense of the other party by
contradicting his own testimony
concerning facts within his own
personal knowledge, disowning
such statements and relying upon
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contrary statements or testimony
made by others.* Nonetheless, the
Supreme Court of Virginia has
emphasized that “[tlhe Massie
doctrine is not to be read.as a rule
of thumb, categorical, absolute and
universally applicable.” 5

The Practical Impact of the
Massie Doctrine

Virginia jurisprudence makes
clear that parties may face severe
consequences should their testimony
fall within the ambit of the Massie
doctrine. These consequences have
included striking a plaintiff’s case,
ruling as a matter of law that a
plaintiff cannot maintain his cause of
action against the defendant and
reversing a jury verdict in favor of
the plaintiff. Since the analysis under
Massie focuses on statements of fact,
attorneys need to pay particular
attention to the factual testimony
given by the parties at trial to
determine whether a party is
attempting to make its case stronger
than presented by its own testimony.
Since this issue occurs._frequently,
Virginia lawyers should be
knowledgeable about the meaning
and scope of the Massie doctrine as
well as its exceptions.

Part II of this article discusses the
case of Massie v. Firmstone and its
scope. Part III of this article details
the common exceptions to the Massie
doctrine.

Il. MASSIE V. FIRMSTONE:
A party cannot rise above his
own evidence.

In Massie, the plaintiff real estate
broker brought an action against a
defendant landowner for
commissions for securing a

purchaser. The plaintiff’s own
testimony showed that he was not
requested to furnish a purchaser, but
that he asked permission to do so;
that his compensation depended upon
a consummated sale to such
purchaser; that the landowner was
careful to reserve the right to sell the
property to others if the landowner
chose; and that no sale was in fact
made to the proposed purchaser
introduced by plaintiff.

The Supreme Court described the
inherent problems involved when a
party produces evidence through
others that directly refutes his own
testimony.

As a general rule when two or

more witnesses introduced by a

party litigant vary in their

statements of fact, such party
has the right to ask the court or
jury to accept as true the
statements most favorable to
him. In such a situation he
would be entitled to have the
jury instructed upon his

contention, or if there were a

demurrer to the evidence, the

facts would have to be regarded
as established in accordance
with the testimony most
favorable to him. This is not
true, however, as to the testimony
which he gives himself. No

litigans can successfully ask a

court or jury to believe that he

has not told the truth. His
statements of fact and the
necessary inferences therefrom
are binding upon him. He cannot
be heard to ask that his case be
made stronger than he makes it,
where, as here, it depends upon

JSacts within his own knowledge

and as to which he has testified.’
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The case of Smith v. Virginia
Electric & Power Co." provides a
classic application of the Massie
doctrine. In Smith, plaintiff sustained
electrocution injuries when a
metallic rod he was using to perform
a land survey came into contact with
an uninsulated electric wire. At trial,
plaintiff testified that he saw the
electrical wire and that he discussed
with other crew members the
potential danger of the wire relative
to the metal rods they were using on
the job. The Court held that plaintiff
failed to look when he should have
looked, or, having locked, failed to
see what was in his unobstructed
view, and what was obvious to the
other crew members.? Citing Massie,
the Supreme Court of Virginia
determined that plaintiff’s testimony
constituted an unequivocal statement
of fact within his own knowledge that
directly proved his contributory
negligence; therefore, he could not
recover against defendant.®
Numerous other cases have applied
Massie and prevented parties from
rising above their own evidence.'

Hl. EXCEPTIONS TO THE
MASSIE DOCTRINE

While the Massie doctrine is well-
established, practitioners should be
aware that Virginia courts have found
several .exceptions to its application.
In evaluating the applicability of the
Massie doctrine, one important issue
is whether the statements at issue are
truly statements of fact or rather are
mere estimates.

A. The Massie doctrine does not apply
to mere estimates of fact.

1. The Massie doctrine does not apply
to mere estimates of speed. In Yazes v.

Potts,'* the Court faced a scenario
where the plaintiff estimated his
speed at between 40 and 50 miles
per hour. Since the speed limit was
45 miles per hour, the defendant
sought to bind the plaintiff to her
highest estimate of speed under
Massie, which arguably established
her negligence per se. The Supreme
Court refused in holding that Massie
did not apply to estimates of fact
such as speed.® The Court reasoned
that the discrepancy in plaintiff’s
testimony created a jury issue as to
plaintiff's exact speed.”® In other
words, the Massie doctrine does not
consider “mere estimates of speed”
to be “statements of facts.”

2. The Massie doctrine does not apply
to mere estimates of distance.
Similarly, in Kelley v. Henley,"* the
administratrix of an estate brought a
wrongful death action against
defendant Kelley due to an
automobile accident. At trial, Kelley
testified that the decedent’s
automobile “just jumped right in
front” of him when he was “about a
car length” away.’® On appeal,
plaintiff complained that Kelley’s
testimony was contrary to the
objective facts relating to the length
of the skid marks from the scene.
The Supreme Court of Virginia
dismissed this contention by
concluding that “a witness to an
automobile accident is not held to
such mathematical certainty in
giving an estimate of distance,
especially where he qualifies his
estimate by the use of the word
‘about.””’® In summary, “mere
estimates of distance” are not
unequivocal “statements of fact” to
trigger application of the Massie
doctrine.
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B. The Massie doctrine does not apply
to mere statements of opinion.

As with estimates of fact, the
Supreme Court has drawn a
distinction with testimony that is
opinion rather than factual in nature.
The Court’s decision in Ravenwood

" Towers, Inc. v. Woodyard"

llustrates this distinction. In
Ravenwood, the Court faced a
plaintiff who was injured when she
fell while entering a misaligned
elevator. Plaintiff testified that she
could see where she wanted to go
and, had she been looking down as
she entered the elevator, she could
have seen that it was misaligned.
Plaintiff’s eye doctor testified that
plaintiff suffered from poor vision at
the time of the accident and that he
honestly did not know whether
plaintiff had the ability to see
differences in depth between objects
on the date of the accident. The
Supreme Court ruled that Massie did
not apply in concluding that plaintiff
simply testified what she thought she
could have seen at the time of the
accident, which was no more than an
expression of an opinion.!® Various
decisions have reinforced that Massie
does not apply to mere statements of
opinion.*

C. The Massie doctrine does not apply
to matters outside the realm of the
party’s knowledge.

Additionally, Virginia courts have
analyzed whether the statement of
fact is one actually within the party’s
personal knowledge before applying
the Massie doctrine. For instance, in
Saunders v. Bulluck,?® plaintiff
brought a lawsuit based upon
personal injuries she sustained in an
automobile accident. At trial, plaintiff
testified that she had never driven an
automobile before and that “we
weren’t driving fast. He [the driver of
her car] didn’t seem to be driving
reckless in any way, as far as I'm
concerned.”? Based upon this
testimony, the defendant argued that
the plaintiff’s case failed as a matter
of law. The Supreme Court explored
the Massie docirine before holding
that “[tlhe phrase ‘statement of fact’
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is important. The rule does not
necessarily apply to statement of
opinion or of incomplete facts.”?
Subsequent decisions have
emphasized that the Massie doctrine
does not apply to statements made
by a litigant regarding matters
outsider his or her realm of
knowledge.®

D. The Massie doctrine does not apply
to statements made by persons other
than a party.

Furthermore, trial courts must look
carefully to the individual who
provides the statement of fact to
ensure that Massie is not applied to a
statement made by a non-party. For
instance, in Lucas v. HCMF Corp.,*
an administratrix brought a personal
injury claim; however, the doctors for
the decedent provided conflicting
testimony as to whether the
defendant nursing home had caused
or contributed to the decedent’s
death. The nursing home sought to
apply Massie to plaintiff by binding
her to the statements of one of the
non-party doctors. Citing Massie, the
Court held that “[w]hile a parzy’s
testimony is binding upon him and he
cannot ask the court to disregard his
own testimony, the same is not true
of the testimony of a party’s
witness.”® Under Massie, plaintiff
could ask the finder of fact to resolve
the doctor’s conflicting testimony in
his favor.® Numerous other
decisions have found that Massie
does not apply to statements made
by persons other than a party.?

E. The Massie doctrine does not apply
when the party’s statement is not
sufficiently clear and unequivocal
such that party’s case has no merit or
that fair minds could not differ as to
the effect of the testimony.

Virginia courts evaluating Massie
also have grappled with whether the
party’s statement of facts is clear
enough to constitute a judicial
admission. For example, in TransiLifi
Equipment, Litd. v. Cunningham,®
plaintiff offered different testimony at
trial than he had in his pretrial
discovery responses as to the actions
of the defendant wheelchair platform
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driver. When asked to explain the
discrepancy, plaimtiff stated that he
had reviewed a videotape of the
accident that was shown during the
trial which caused him to realize he
had been mistaken about the place
where the driver had operated the
platform controls. The Court noted
that Massie was intended to compel
the exercise of good faith by the
litigants and not to penalize them for
honest mistakes of memory.”® Under
the circumstances, the Supreme
Court held that plaintiff's equivocal
testimony did not establish that his
claim was meritless as a matter of
law and rejected the application of
Massie.®® Other decisions have
emphasized that a party’s statement
of facts, when considered as a whole,
must “conclusively absolve” the

defendant from liability.!

F. The Massie doctrine does not apply
when the party’s statement is an
unfair distortion of the party’s true
testimony taken as a whole.

Finally, the Supreme Court of
Virginia has found another exception
to the Massie doctrine by clarifying
that the party’s testimony must be
considered as a whole and not in
isolation. For example, in Virginia
Eleciric & Power Co. v. Mabin,*
plaintiff sued an electrical company
for injuries sustained when he came
into contact with an electric wire.
Upon examination at trial, plaintiff
offered contradictory testimony
concerning the condition of the wire
and the manner in which he came
into contact with it. Under one
version of the testimony, plaintiff
arguably was contributorily
negligent. Given this apparently
conflicting testimony, the Supreme
Court observed that certain
statements of the plaintiff appear to
show his contributory negligence;
however, such statements should be
considered in light of the adversarial
process.®® In other words, an
effective cross-examination may
cause a plaintiff to make a damaging
statement, but he may offer an
explanation or clarification on
redirect examination.** The Court
ruled that the jury could decide

whether to accept the party’s
testimony, the party’s explanation or
clarification and its effect given all
the evidence.?® Other decisions also
have found that Massie will not apply
to statements by a party taken alone
that unfairly distort the party’s

overall testimony.3

IV. CONCLUSION

“No rule is more firmly
established in Virginia than that of
Massie v. Firmstone.”® The Supreme
Court of Virginia seems insistent on a
strict interpretation of the Massie
doctrine applied to statements of
fact. Any variation from the specific
requirements of Massie likely will
cause a court to apply an exception.
At times, the Supreme Court has
shown some willingness to read past
a party’s apparently unequivocal
statements to rule that the statements
are not sufficient to trigger
application of Massie v. Firmstone. In
light of its potential consequences,
attorneys in Virginia should be
extremely familiar with the Massie
doctrine and its exceptions. VBA
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