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Venue in Virginia:
Putting the ‘Where’
in Wherelore

by David N. Anthony and R. Johan Conrod Jr.

The choice of venue is one of the
most significant issues affecting a
lawsuit. Differences in likely jury pools,
jury awards, judges and court
management systems dramatically affect
litigation strategy and potential
outcomes for the case. For instance, a
case filed in a particularly plaintiff-
friendly jurisdiction may force a
defendant to settle a case to avoid the
risk of a large jury award. Similarly, a
pro-defendant venue provides a
defendant with significant advantages
such as an increased probability of a
judge granting a demurrer or motion for
summary judgment or a jury returning
a defense or modest verdict, which may
not justify the time and expense of trial.
This article discusses the basics of
venue and an overview on how to
determine the proper venue for
lawsuits.

THE BASICS
Venue Versus Jurisdiction
Jurisdiction and venue are distinct
concepts.! “Jurisdiction” concerns the
court’s power to hear and determine a
specific cause or controversy.? A court
without jurisdiction has no inherent
power to decide the case, and court
action under such circumstances is a
nullity.? In contrast, “venue” is a
matter of choosing a convenient forum
for a case where the court has
jurisdiction.” Virginia Code Ann. §
8.01-258 states that “[t]he provisions of
this chapter relate to venue — the place
of trial — and are not jurisdictional.” In
other words, “jurisdictional rules tell us
where a party may be sued, while venue
rules tell us where such suit ought to be
conducted.”

Venue is Governed by Statute
Common law determined venue
based upon where the “principal fact

[of the case] occurred.”® The rationale

for this approach was that juries were
comprised normally of people most
knowledgeable with the facts of the
case.” Today, venue is prescribed by
statute for all categories of lawsuits in
Virginia.® In general, venue is
controlled by Virginia Code Ann. §§
8.01-257 to -267 with a few

: 9
exceptions.

Improper Venue Typically Does
Not Result in Dismissal
Virginia Code Ann. § 8.01-264
states that “no action shall be dismissed
solely on the basis of venue if there be
a forum in the Commonwealth where
venue is proper.” Thus, improperly laid
venue will not result in the dismissal of
a lawsuit unless no proper forum exists
within Virginia. As the Virginia Code
states:
[T]he court wherein an action is
commenced may . . . dismiss an
action brought by a person who is
not a resident of the Commonwealth
without prejudice under such
conditions as the court deems
appropriate if the cause of action
arose outside of the Commonwealth
and if the court determines that a
more convenient forum which has
jurisdiction over all of the parties is
available . . . .1
Such conditions include the
defendant’s agreement to waive any
statute of limitation defense if the
action is brought in a more convenient
forum.!

Curing Venue Defects
Venue may be cured in three ways:'?

(1) the court may transfer the case to
the proper or a more convenient forum
within Virginia on a defendant’s motion
under the factors justifying transfer
discussed below;" (2) the court may
retain the case because the proper
forum is inconvenient;'* or (3) a party
may waive improper venue. As the
Supreme Court has noted, venue “is a
privilege which may be waived, and
which, if about to be denied must, in
Virginia, be claimed . . . otherwise it
will be lost . . . .”** In General District
Courts, a venue objection must be
raised before the trial date.'® In Circuit
Courts, a defendant must file its
objection within 21 days after service of
process commencing the action or
within such other time as is fixed for
filing responsive pleadings.'”

Consequences for Improperly
Brought or Objected to Venue

The Virginia Code specifically
provides consequences for plaintiffs
who attempt to improperly lay venue
and for defendants who attempt to
improperly transfer venue.'”® The court
may award costs and attorney’s fees
against a plaintiff who files in an
improper venue or a defendant who
files a frivolous motion to transfer."
Virginia courts retain the power to
award sanctions for motions or
pleadings filed for an improper
purpose, including to cause harassment,
unnecessary delay or needless increase
in litigation costs.”

Norfolk & Western Railway Co. v.
Williams

Any Virginia lawyer dealing with
venue issues needs to be familiar with
the decision of Norfolk & W. Ry. v.
Williams*' In Norfolk & W. Ry., the
plaintiff sustained injuries when he fell
backwards in a chair in the defendant’s
Roanoke office. The plaintiff filed a
suit under the Federal Employer’s
Liability Act in Portsmouth, which was
a permissible venue under Virginia
Code Ann. § 8.01-262. The defendant
moved to transfer the case to Roanoke —
the site of the accident and the location
of a majority of the witnesses. The trial
court refused to transfer the case, and a
jury returned a substantial verdict in
plaintiff’s favor.

The Supreme Court found that the
trial court abused its discretion in
refusing to transfer the case to
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Roanoke.?” The Court ruled that “[t]he
trial court was presented with sufficient
information to show good cause to
transfer, including substantial
inconvenience to the parties and
witnesses, as well as indications of a
forum originally selected for ‘not simply
justice, but perhaps justice blended
with some harassment.””* Thus, the
Court set aside the jury verdict and
ordered a new trial in Roanoke.*

WHERE VENUE MAY BE
PROPERLY LAID

Properly laid venue depends upon
whether the forum is preferred,
permissible, convenient or dictated by
contract.

Preferred Versus Permissible
Venue

The Virginia Code specifies two
broad categories of venue — preferred
and permissible, referred to as Category
A and Category B venue.”

Category A: Preferred Venue

Generally, if preferred venue
applies, the case must be filed in the
forum specified by Virginia Code Ann.
§ 8.01-261. Section 8.01-261 identifies
20 categories of Category A or preferred
venue.”

Some examples include the
following:

- Actions involving a state regulatory
agency action for private plaintiffs
prefer venue where the aggrieved party
or plaintiff resides, regularly or
systematically conducts affairs or
business, or has property affected by
the action.”

- When the Commonwealth is the
plaintiff, the preferred venue is where
the defendant resides, conducts affairs
or business, or has property affected by
the agency’s action.?®

- Cases involving land, such as
ejectment actions and actions for
unlawful detainer, should be brought in
the city or the county where the land is
situated.”

- Actions to impeach or establish a
will should be brought in the county or
city where the will was probated, or if
not yet probated, where the will may be
properly offered for probate.*

- Claims brought under the Virginia
Tort Claims Act should be filed where
the claimant resides, where the act or
omission at issue occurred, or if the
claimant resides outside Virginia and
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the act occurred outside Virginia, then
in the City of Richmond.*!

Category B: Permissible Venue

All other cases provide for Category
B or permissible venue.*? Plaintiffs
should recognize that the rules
regarding permissible venue generally
relate to the defendant’s location and
activities with two limited exceptions.

The first exception appears in
actions to recover or partition personal
property.” In such cases, if the
property is not physically located in
Virginia or the evidence of such
property is not located in Virginia, the
case may be brought where the plaintiff
resides.*® The second exception is
where the plaintiff resides if all of the
defendants are either unknown, not
residents of Virginia, or if no other
venue provision applies.*

With these exceptions in mind, the
application of the permissible venue
provisions is fairly straightforward.
Venue is permissible anywhere the
defendant resides (for corporations this
is where the mayor, rector, president or
other chief officer resides),* has his
principal place of employment,*” has a
registered office or agent,*® or regularly
conducts affairs or business activity.*
Venue also is permissible where the
cause of action, or any part thereof,
arose.*

In actions for breach of contract,
venue is permissible either where the
contract was formed or breached.*' In
actions based on the delivery of goods,
venue is permissible where the goods
were received.”? For actions relating to
construction contracts, the proper
venue is either where the construction
project is located or any other proper
venue designation in Chapter 5 with the

exception of any location outside of
Virginia.*®

Meyer v. Brown

A hotly disputed issue involving
permissible venue has been the
interpretation of “regularly conducts
affairs or business activity” under
Virginia Code Ann. § 8.01-262(3). In
Meyer v. Brown, the Supreme Court
addressed this issue in ruling that
visiting a forum seven times per year on
business-related trips was not
sufficiently regular to confer venue
under this section.** In Meyer, the
defendant insurance manager visited
Richmond approximately seven times
per year to meet with insurance brokers
regarding his business. The defendant
also attended business seminars in
Richmond approximately three times
per year.®

The Court ruled that these visits
were not sufficiently “regular” to make
venue proper in Richmond.*® The
Court held that “[t]he evidence shows
that defendant’s activity within the City
of Richmond . . . was merely casual or
occasional, and not conducted in an
orderly, methodical way.”*"In addition,
the Court found that visits of a personal
or recreational nature were not relevant
for purposes of Virginia Code Ann.§
8.01-262(3).*

The Doctrine of
Forum Non Conveniens

Despite a plaintiff’s choice of venue,
a defendant still may move to transfer a
case to a different forum under the
doctrine of forum non conveniens. The
doctrine of forum non conveniens
originated as a creation of common
law,* but since has been codified in
Virginia.”® Section 8.01-265 states that
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a motion to transfer should be granted
upon a showing of “good cause.”

What is ‘Good Cause?’

“[TThere is no clear formula which
can be mechanically applied” to
determine if there is “good cause” to
transfer a case for forum non
conveniens grounds.” However,
Virginia venue statutes provide some
guidance as to the factors considered
when analyzing whether a transfer is
appropriate. Virginia Code Ann. §
8.01-257 indicates that the
convenience of the parties and
witnesses and the administration of
justice without prejudice or delay are
factors to be considered by the court.
Section 8.01-265 also states that “the
avoidance of substantial inconvenience
to the parties or the witnesses” is a
factor which should be considered by
courts dealing with forum non
conveniens motions. Moreover, a
plaintiff’s choice of forum should be
considered as it has historically been
entitled to “great deference;””
however, this presumption is not
absolute.”® When “considerations are
equal or even close, the plaintiff’s
choice of forum must prevail.”*
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Virginia courts also have relied on
the factors established by the United
States Supreme Court in Gulf Oil Corp.
v. Gilbert to evaluate forum non
conveniens motions.” These factors
include: (1) the relative ease of access
to sources of proof; (2) the availability
of compulsory process for attendance of
the unwilling; (3) the cost of obtaining
attendance of willing witnesses; (4) the
possibility to view the premises, if
applicable; and (5) “all other practical
problems that make trial of a case easy,
expeditious and inexpensive.”*

Virginia Electric & Power Co. v.
Dungee

The Supreme Court’s most recent
discussion of forum non conveniens is
Virginia Elec. & Power Co. v.
Dungee® In Dungee, the plaintiff, a
minor, sustained severe burns when he
came in contact with 13,000 volts of
electricity while playing in an electric
company’s substation. The plaintiff
claimed that the electric company was
negligent in maintaining the fence
surrounding the substation. A jury
awarded the plaintiff $20 million. The
defendant appealed several of the trial
court’s rulings, including its refusal to

transfer venue.

The electric company argued that the
test for good cause was not exclusively
that of “substantial inconvenience.”*
In addition, the defendant contended
that the Norfolk & W. Ry. decision
held that a court abuses its discretion
when “it declines to transfer venue
from a forum with no practical nexus to
the cause of action to a more convenient
forum with a strong nexus.”” The
Supreme Court agreed with the
defendant that substantial
inconvenience was not the only factor to
consider when analyzing whether to
grant a forum non conveniens transfer;
however, the Court rejected the electric
company’s assertion that “transfer is
required based solely on the lack of a
practical nexus of the venue with the
litigation.”® The Court affirmed the
trial court’s venue decision.®

Venue by Contractual Agreement
Historically, American courts took a
dim view of forum selection clauses,
finding they violated public policy
because they attempted to “oust the
jurisdiction” of the courts.”* However,
following the United States Supreme
Court’s decision in M/S Bremen v.
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Zapata Off-Shore Co.,” the Supreme
Court of Virginia adopted a more
“modern view” in ruling in Paul
Business Systems v. Canon U.S.A.,
Inc.®* that forum selection clauses are
enforceable “unless the party
challenging the enforcement establishes
that such provisions are unfair or
unreasonable, or are affected by fraud
or unequal bargaining power.”® The
circumstances to ignore a forum
selection clause are unusual, and few
Virginia courts have invalidated forum
selection clauses.”®

CONCLUSION

Four general rules provide guidance
to litigators regarding the application of
venue to civil litigation: &

1. If the venue chosen is not proper,
the case should be transferred to a
proper forum (assuming the defendant
does not waive its objection or no
proper forum exists within Virginia).

2. If the venue is permissible but a
preferred venue applies, the case
should be transferred to the preferred
venue.

3. If the venue is permissible, the
court may order transfer if another
forum is more convenient upon a

Ies like taking

Al the GRE
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the

showing of good cause.

4. If venue is preferred, transfer
cannot occur unless the parties consent
or another preferred venue is more
convenient.®

Trial lawyers should consider
carefully these general rules to all
lawsuits. After all, the issues
surrounding venue selection and
transfer are numerous, and an
understanding of these key concepts is
critically important to maximizing
litigation success. VBA
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