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Federal and state antitrust enforcers, as well as private plaintiffs, are actively investigating and challenging both
the companies using pricing algorithms, and the software vendors or the data analytics firms providing the pricing
recommendations or pricing related industry reports. The challenges are industry-agnostic, thus far pricing
algorithm cases have been brought in multifamily rental housing, health insurance, and hotel industries, and a
pricing related industry report case was brought in the agricultural industry.

Recently, a Nevada federal court dismissed, with prejudice, a private class action alleging that several Las Vegas
hotel operators violated Section 1 of the Sherman Act by agreeing to set hotel room prices using pricing algorithms
from a common vendor. The latest decision contrasts with a federal court’s decision late last year in the
multifamily rental housing cases, where the private plaintiffs’ pricing algorithm allegations were allowed to

proceed. The hotel operators’ case decision adds to the ongoing discussion over when pricing algorithms
constitute price fixing. Specifically, whether antitrust law prohibits competitors from using a common price-related
data reporting company or price recommendation software vendor.

The court’s dismissal hinged on several key findings.

® The hotel operators had signed up for the pricing software services at different times, undermining the plaintiffs’
allegations of a coordinated effort to fix prices.

* There was no evidence that the defendants had exchanged confidential information, which was inconsistent
with the plaintiffs’ need to prove a concerted arrangement.

* The defendants had not agreed to be bound by the software’s pricing recommendations, suggesting that each
company maintained independent control over their pricing decisions.

The Nevada court also rejected the plaintiffs’ theory that they “need not allege the exchange of non-public
information,” so long as the algorithmic pricing software was trained using machine learning on defendants’
nonpublic information. The court found that the rate information “exchanged” was instead publicly available and,
importantly, that the defendants often rejected the vendor’s algorithmic price recommendations, further
suggesting that the hotel operators maintained unilateral control over their pricing decisions.

The Nevada court’s decision is unlikely to deter the Department of Justice Antitrust Division (DOJ), and the
Federal Trade Commission (FTC) from recent efforts to persuade the courts that the existing antitrust laws are
flexible enough to reach the independent decisions of competing firm to use a common price-related or algorithm
vendor. For example, the agencies have submitted statements of interest in support of class action plaintiffs in
three separate lawsuits challenging the use of software to assist in pricing decisions. The agencies argue that
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even if the defendants did not wholly delegate pricing decisions to the algorithm or agree to accept the algorithm’s
recommendations, the use of this common technology alone constitutes a per se illegal tacit agreement. The
agencies also highlight that competitors do not need to communicate directly with each other, particularly when the
competitors are allegedly working in concert with a single vendor. The focus of this approach is on one “concerted
action” — the decision to use the same software or vendor that is also used by your competitors — rather than an
agreement or contract to raise, fix, or maintain prices.

Key Takeaways

® State attorneys general, the DOJ, and the FTC will continue to advocate against price-related algorithms.

® Congress is considering a legislative solution such as Senate Bill 3686 — Preventing Algorithmic Collusion Act of
2024.

® Companies considering third-party sourced price-related algorithms should consider conducting diligence
around the potential antitrust risks, including a review of its own and the vendor’s antitrust compliance
training/policies.

* Companies should review the vendor’'s marketing materials and public statements regarding its role in the
industry, the objectives of its services, or any impact its products might have on price.

® Companies should consider revising and supplementing their antitrust compliance programs and training to
address the increased risk associated with price-related vendors.

* Commitments to adhere to vendor price or output recommendations should be avoided.

® |tis important to understand how the algorithm or recommendations work, whether your company has the ability
to and will customize the product, and whether the use of the vendor’s pricing suggestions will diminish your
company’s independent decision-making authority.

® After a vendor selection has been made and the service implemented, companies should conduct routine legal
audits of the relationship and the impact of the product.

® The results of diligence and audits should not be ignored, particularly if those results raise antitrust concerns.

As the legal landscape continues to evolve, it is crucial for businesses to stay informed and adapt their practices
accordingly.

Mimi Diallo, a 2024 summer associate with Troutman Pepper and not admitted to practice law in any jurisdiction,
also contributed to this article.
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