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Whether a stockholder of a corporation or member of a limited liability company (LLC) is a controlling stockholder
or member often has a significant impact on breach of fiduciary duty actions, including those arising out of merger
and acquisition (M&A) transactions. Indeed, when a stockholder or member is a controller, there are two primary
conseqguences.

First, the stockholder or member owes fiduciary duties and is a possible target of a fiduciary duty claim. Second,
unless certain procedural safeguards are put in place, if the controlling stockholder or member is conflicted, a
court will closely scrutinize the challenged M&A transaction under the entire fairness standard of review, instead of
deferring to the directors’ or managers’ decision-making under the business judgment rule.[1]

Where entire fairness review is triggered, it is exceedingly difficult to secure dismissal of a fiduciary duty action at
the pleading stage, which means that the action will likely proceed to discovery. Because discovery in such actions
is costly, time-consuming, and distracting to management, it is advisable for stockholders or members to avoid
controller-status where possible and practical.

Thus, we have reviewed dozens of Delaware decisions analyzing whether a stockholder or member is a controller,
summarized in the accompanying Table the key factors involved in the opinions, outlined some of the primary
takeaways from the caselaw collectively, and provided high-level guidelines for avoiding controller status based
upon our review of the caselaw.

The Table and guidance is intended to serve as a guide for corporate stockholders and LLC members, including
private equity (PE) and venture capital (VC) firms, seeking to minimize the risk of being deemed a controlling
stockholder or member that owes fiduciary duties under Delaware law. It may be used together with our previously
released Flowchart of Delaware Standards of Review, which is designed to serve as a high-level tool to assess
which standard of review might apply to a given M&A transaction.

Overview
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As depicted in the Flowchart, a plaintiff can rebut the business judgment rule and trigger entire fairness review by
showing that: (i) a controlling stockholder stands on both sides of a transaction, receives consideration different
than that received from other stockholders, or receives a unique benefit from the transaction; or (ii) at least half of
the directors who approved the transaction were not disinterested or independent.[2]

Thus, the first step in assessing the proper standard review is often analyzing whether there is a conflicted
controlling stockholder or member. Delaware law is clear that stockholders and members in manager-managed
LLCs do not owe fiduciary duties, unless they are deemed to be controllers.[3] A stockholder or member, such as
a PE or VC firm, will be deemed to be a controller (and therefore owe fiduciary duties) only when it owns more
than 50 percent of the company’s stock or membership interests, or if the member or stockholder owns less than
50 percent of the company’s stock or membership interests, but nevertheless exercises “actual control” over the
company in general or the specific transaction at issue.[4]

The “actual control” test requires the court to undertake an analysis of whether, “despite owning a minority of
shares, the alleged controller wields ‘such formidable voting and managerial power that, as a practical matter, it is
no differently situated than if it had majority voting control.”[5] “Making this showing is no easy task, as the
minority blockholder's power must be so potent that it triggers . . . concern that independent directors’ free

exercise of judgment has been compromised.”[6]

Determining whether a less-than-majority stockholder or member exercises actual control over the company is a
fact-specific inquiry involving the analysis of multiple factors, including:

e Ownership or control over a significant portion of the corporation’s equity.
¢ The right or ability to designate directors.

e The existence of provisions in governance documents that enhance the power of the stockholder or member,
such as negative voting power.

e The degree of control the stockholder or member has over particular directors.

e The degree of control the stockholder or member has over key managers or advisers that play a critical role in
presenting information and making recommendations.

e The ability to exercise contractual rights to channel the company into a particular outcome by blocking or
restricting other paths.

e Other commercial relationships with the company that provide the stockholder or member with leverage over the
corporation, such as lending relationships.

e The ability to influence decisions through high-status roles, such as CEO, chairman, or founder, or coercive
action, such as threats of retribution.[7]
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Given the myriad of factors involved in determining whether a stockholder or member is a controlling one, there
are no bright line rules and the analysis is often fact specific.[8] That said, there are a number of takeaways that
can be gleaned from the decisions to help guide a less-than-majority stockholder or member seeking to avoid
controller status.

Key Takeaways Regarding Controller Status

First, limiting the stockholder’'s or member’s ownership stake to below 35% may help ward off a finding of control.
It is recognized in Delaware case law that the “level of stock ownership is not the predominant factor” in a
controller analysis,[9] and that Delaware courts do not mechanically apply a “linear, sliding-scale approach
whereby a larger share percentage makes it substantially more likely that the court will find the stockholder [or
member] [to be] a controll[er].”[10] That is evidenced by the fact that stockholders or members owning as little as
15%, 17%, 22%, 26%, and 28%][11] equity stakes have been deemed controllers, and stockholders or members
owning as high as 49%, 47%, 46%, and 44%[12] have been held not to be controllers. Indeed, as the Court of
Chancery recently held, a person or entity may be deemed to be a controller even if that person or entity does not
own any stock at all.[13]

That said, it is undeniable that size matters in the controller context. For one, recent caselaw in particular has
recognized the significant influence that large voting blocks, particularly those 35% and greater, have on the
outcome of stockholder votes.[14] Moreover, anecdotal data from the cases summarized in the Table show that
stockholders or members owning 35% or more of a company’s voting equity were deemed to be controllers at
more than double the rate as stockholders or members with ownership stakes below that threshold. Six of
eighteen (~33%) of the cases in which the stockholder(s) or member(s) owned less than 35% were deemed to be
controllers. Two of six (~33%) of the cases in which the stockholder(s) or member(s) owned between 25% and
35% were deemed to be controllers. In stark contrast, thirteen of nineteen (~68%) of the cases in which the
stockholder or member owned 35% or more were deemed to be controllers.

Second, independence of the board, special committee, and key officers and advisers is often paramount in
determining whether a stockholder or member is a controller. There is authority for the proposition that the mere
fact that at least half of the directors lack independence from a stockholder or member does not necessarily deem
the stockholder or member to be a controller.[15] It should come as no surprise, however, that stockholders or
members were deemed controllers in all of the cases in the Table in which there were well-pled allegations or
proof that at least half of the board or special committee charged with considering or approving the challenged
transaction lacked independence from the stockholders or members, either because of their close ties to the
alleged controller or because of the alleged controller's outsized influence in the boardroom.[16] That is so even
where their ownership interest was relatively small.[17]

Third, although the mere exercise of contractual rights, such as blocking rights, will not render a stockholder or
member a controller, if such rights are used to channel the company into a particular outcome that is unfair to the
company, then the stockholder or member may be deemed to be a controller and be required to demonstrate the
fairness of its actions. Indeed, although Delaware case law is clear that “a significant shareholder [or memberl],
who exercises a duly-obtained contractual right that somehow limits or restricts the actions that a [company]
otherwise would take, does not become, without more, a controll[er],”[18] there “may be circumstances where the
holding [or exercise] of contractual rights, coupled with a significant equity position and other factors, will support
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the finding” of controller-status.”[19] As summarized in the Table, stockholders or members were deemed
controllers in all of the cases we reviewed in which there were well pled allegations or proof that those
stockholders or members weaponized certain contractual rights to secure benefits for themselves at the expense
of other stockholders/members.[20] Again, that is so even where their equity interest was relatively small.[21]

Fourth, in contrast to weaponizing contractual rights, agreeing to certain contractual limitations may guard against
a finding of control. For instance, the Court of Chancery has held that a stockholder was not a controlling one, in
part because a stockholders agreement prohibited the stockholder from accumulating more than 35% of the
stockholder vote, designating more than four of ten directors, and soliciting proxies or consents, and the
corporation’s charter required the transaction in question to be approved by independent directors and unaffiliated
stockholders.[22]

Fifth, while perhaps the least influential factor, statements in public disclosures often impact the Court’s analysis
as to whether the stockholder or member in question is a controller, particularly at the pleading stage.[23]

Ways to Minimize Risk of Controller-Status

Based upon the above, a stockholder or member seeking to minimize the likelihood of being deemed a controller
and owing fiduciary duties should consider the following:

1. Limit Ownership Stake. While not dispositive and perhaps obvious, maintaining a lower ownership stake will
decrease the likelihood of being deemed a controller. As explained above, recent Delaware decisions have
seemingly given greater weight to the influence that large voting blocks have on the outcome of stockholder
votes than earlier decisions, which focused more heavily on board control. Moreover, although anecdotal in
nature, Delaware courts have held that stockholders and members owning less than 35% of a company’s
equity to be controllers at less than half the rate than stockholders or members that owning equity at or above
that threshold, which supports the notion that block size matters.

2. Ensure Board and Committee Independence. Large stockholders or members should ensure that a majority
of the board of directors/managers or special committee members are undeniably independent. That means that
more than half of the board or committee should have no material financial or personal ties to the stockholder or
member. It also means that substantial stockholders or members should give the members of the board or
committee tasked with considering a transaction the freedom to exercise their business judgment free from
interference, threats, and/or coercion from the stockholder or member.

3. Foster Officer and Adviser Independence. Relatedly, the officers and advisers tasked with presenting
information and making recommendations to the board with respect to a proposed transaction should also be
independent. Thus, the officers and advisers tasked with those roles should not have material financial or
personal ties to the significant stockholder or member. Moreover, stockholders, members, and their board
designees should avoid interfering or appearing to interfere with or circumvent such officers’ and advisers’
information sharing and decision-making processes. Independent and disinterested officers and advisers should
be given the latitude to reach their own conclusions and make their own recommendations.

4. Avoid Weaponizing Contractual Rights. Significant stockholders or members should feel free to exercise their
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bargained-for contractual rights, such as blocking or veto rights. That said, stockholders or members should
avoid weaponizing those rights. That is, they should not utilize such rights to channel the company into a
particular outcome that benefits that stockholder or member to the detriment of the company and the other
stockholders or members, such as by forcing the company to accept the stockholder's or member’s proposed
transaction, even though that transaction has more onerous terms than other available alternatives.

5. Consider Agreeing to Contractual Limitations on Control. Although not necessary, a stockholder or member
can reduce the risk of being deemed a controller by agreeing to certain contractual limitations on its ability to
control the company, such as agreements not to accumulate more than a certain percentage of the company’s
equity, designate, nominate, or elect more than a minority of a company’s directors, or solicit proxies or
consents. The stockholder or member could also agree to contractual requirements that require approval of
certain transactions by directors and stockholders unaffiliated with the large stockholder or member.

6. Consider the Necessity of Public Statements Regarding Control. As noted above, when analyzing whether
a stockholder or member is a controller, Delaware courts often cite public statements made by the stockholder,
member, or the company regarding the stockholder’'s or member’s ability to influence company decisions.

While federal securities laws and other disclosure obligations must be considered, those requirements should
be weighed against the possibility of such disclosures being used against the company’s stockholders or
members and directors or managers in breach of fiduciary duty actions. Even if some disclosure is required, the
specific substance of such disclosures should be carefully crafted. For instance, disclosures that conclude that a
stockholder or member is a controlling one may be neither required nor advisable; the facts underlying such
conclusion may suffice.
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