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Join Troutman Pepper Locke attorneys Jerry Higdon and Case Towslee as they detail the latest waste permitting

rules from the Railroad Commission, effective July 1st. This insightful discussion explores the new registration and

permitting requirements for Schedule A and Schedule B pits, the implications for construction and groundwater

monitoring, and how these new rules affect due diligence, compliance, and transaction timelines in the upstream

oil and gas sector. Learn what operators, buyers, and sellers need to know to navigate this changing landscape.

0:30 – What are the July 1st rules, for Schedule A (well-associated) and Schedule B (produced water recycling)
pits?

2:00 – What are the new registration obligations?

2:30 – What are the construction requirements for groundwater proximity and how groundwater data is
obtained?

3:30 – What are the new rules for the timing of pit closures and long-term monitoring requirements?

4:00 – How do the new rules affect due diligence in connection with transactions 

5:00 – Will sellers and buyers be more open to subsurface investigations and sampling due to new closure
requirements 

6:10 –What are the timing and compliance challenges involved with permit transfers, and how might they affect
deal structuring?

7:13 – How do the new requirements affect site and records inspections?

8:17 – What are the potential solutions for transaction timing and environmental compliance?
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Jerry Higdon (00:07):

Okay, good to see you. Glad you could come out today. Is it just me, or does it seem like there’s been a recent

uptick in upstream transactions?

Case Towslee (00:16):

Sure, it’s definitely picking up this summer. It was a slower start to the year. You and I worked together a lot, so

getting a new deal started with you this week was a good sign. And I know you’ve been busy as well. You’ve
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been talking about some new rules and teaching on these new rules with the Railroad Commission. Can you tell

us a little bit about what’s going on there?

Jerry Higdon (00:32):

Sure. The Railroad Commission came out with some rules that were effective July 1st, covering lots of things, but

most relevant to the upstream industry. The biggest change is they instituted a new permitting and registration

process for pits used in the upstream industry.

Those pits are of two types. There are what are called Schedule A pits — those are the pits primarily associated

with the installation of wells, so completion pits, workover pits, mud pits, and reserve pits. Then another category

of pits are Schedule B pits, which are the produced water recycling pits that operators use to recycle their

produced water — not in a commercial sense, just operators on their own account.

Case Towslee (01:21):

With respect to the rule changes, are these applicable only to pits implemented and constructed after July 1st, or

is this something that’s retroactively applicable to all pits in existence and those constructed in the future?

Jerry Higdon (01:34):

On July 1st, any new pit is going to have to be either registered or permitted. For pits that were already in the

ground on July 1st, assuming they were compliant with the laws that existed, there’s a phase-in period that will

apply. For those Schedule A pits, they’re given a one-year phase-in period, and in that year they either have to

register or close. For those produced water Schedule B pits, they’re given six months. Within that six-month

period, they have to register or close — but if they register, they’re also going to have to post some financial

security as part of the registration process.

Case Towslee (02:17):

Interesting. So for new pits, when producers and operators are thinking about these new rules, do they construct

the pits differently, or is it just a registration process? What are the nuances going into effect?

Jerry Higdon (02:29):

Good question. The Railroad Commission really spent a lot of time debating what exactly the construction of these

pits should look like. What’s really going to determine a lot of it is the depth of groundwater. For those Schedule A

pits, if the groundwater is within 50 feet of the bottom of the pit, the pits are going to have to be lined. For those

Schedule B pits, if the groundwater is within 100 feet, then those pits are going to have to be monitored with

groundwater monitoring wells. So there definitely are going to be some changes as a result of the new rules on the

construction process.

Case Towslee (03:06):

In your experience, is the depth of groundwater something that’s already readily available to these operators, or is

that additional information they’re going to have to go out and obtain?

Jerry Higdon (03:17):

According to the Railroad Commission, that’s going to be up to the operator to figure out. They can do so either

using publicly available information, or they’re going to have to do a subsurface investigation on their property to
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figure out how deep the groundwater is.

Case Towslee (03:29):

So potentially some big changes. Any other takeaways that producers and operators need to know?

Jerry Higdon (03:35):

All these pits now are going to be subject to very strict closure obligations. The timelines by which they have to be

dewatered, emptied, and backfilled are very specific as set forth in the rules. And then for Schedule B pits — those

produced water recycling pits — there are also some potential long-term monitoring obligations that can apply for

up to five years. So there will definitely be some changes.

You and I, when we were talking about these rules, you mentioned that given the transactions we work on, you

could see some effects on those transactions and some of the work that occurs for them. What did you have in

mind?

Case Towslee (04:15):

I think that really changes things from a diligence perspective to a degree. From a seller’s perspective, when

you’re getting ready to enter into a sales process, you’re going to want to make sure any pits you have are in

compliance. By doing that, you can take away any leverage a buyer may have to say they’re excluding that pit, or

that they’re going to need some extended indemnity or other obligations that you’ll have to keep post-closing.

That’s something sellers would want to avoid.

From a buyer’s perspective, you really want to look at when the pit was installed, whether it’s in compliance,

whether it’s potentially being tested, and whether groundwater monitoring wells are in place and have been

maintained in compliance with the regulations. Really knowing whether you’re going to step into something that

requires a substantial amount of performance assurance or financial assurance — for pits that are essentially just

liabilities you’re walking into — could be important.

Jerry Higdon (05:12):

Now, you and I have done enough of these deals. We know that sellers — and buyers too, to some degree — don’t

like performing subsurface investigations, or Phase Two studies as they’re sometimes called. But particularly with

respect to the Schedule B produced water pits, we know that when they’re closed, there’s going to have to be

some sampling. Do you think the whole Phase Two hesitation might change as a result of these rules?

Case Towslee (05:38):

I don’t know that the hesitation will change. I think there could be more to a conversation on whether or not you’re

going to do sampling and testing. Naturally, sellers are still going to say they don’t want you to do Phase Two

investigations — they’ll say you can come out and do a Phase One, review everything, and look at their permits.

But from a buyer’s perspective, there are certainly requirements you want to make sure the seller is in line with,

so you’re going to want to lean toward a Phase Two, or at least make the request for one.

Jerry Higdon (06:09):

The other thing that you and I talked about is that as part of these transactions, some of these pits are going to

require permits that then have to be transferred. What were your thoughts about the permit transfer process that
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could be implicated by these rules?

Case Towslee (06:25):

I think the timing is now 60 days to have a permit transferred when it comes to pits, and that’s a pretty long period

of time in the course of a transaction. In some instances, signing to close could be 45 days. So there are some

extended timeframes at play, and whether you handle that through a transition agreement, or by pushing closing

until you know the pit transfer is going to come through, that’s something to really think about.

It’s going to be important to think about the testing that needs to be done and to make sure that if you’re going to

assume a pit pursuant to a transaction, the transfer is going to take place — because you don’t want to be stuck

with a pit that the seller retains or that the buyer simply can’t get the transfer to, because it wasn’t in compliance

with the rules to begin with.

Jerry Higdon (07:12):

You raise a very good point, because one of the things these new rules do is impose a requirement that before a

permit is going to be transferred, the compliance of the pit with Railroad Commission rules and Railroad

Commission permit conditions has to be verified with a records inspection and a site inspection. Nobody really

knows how that’s going to work for these permit transfers. Is that going to be an inspection conducted by the

Railroad Commission, or is that going to be an obligation of the parties themselves as part of a certification

process that they undertake?

Case Towslee (07:48):

So there’s the potential that the Railroad Commission would be coming out to each site and inspecting pits before

they’ll approve a transfer. 

Jerry Higdon (07:55):

If you take the wording of the regulations as they’re stated, there’s going to be some inspection of the sites and

records before the permit transfers will be approved.

Case Towslee (08:04):

Is that supposed to take place within that 60-day window?

Jerry Higdon (08:08):

Presumably, but again, this is all very new, and it raises lots of issues that nobody has clear answers to.

Case Towslee (08:14):

Sure. I think a transition agreement may be the solution to some of this, but it also raises issues, because

environmental obligations are not necessarily covered in transition agreements on a regular basis. Still, it’s a

potential solution to something we’re not really sure about.

Jerry Higdon (07:30):

I think you and I can both conclude that times are different, changes are around us, and we’re going to have to

work with clients to figure out best practices as these transactions unfold and hopefully get closed.

©2026 Troutman Pepper Locke 4



Case Towslee (08:44):

Well, I look forward to figuring it out with you as we go.

Jerry Higdon (07:30):

Look forward to it, Case.

Copyright, Troutman Pepper Locke LLP. These recorded materials are designed for educational purposes only.

This video is not legal advice and does not create an attorney-client relationship. The views and opinions

expressed in this podcast are solely those of the individual participants. Troutman does not make any

representations or warranties, express or implied, regarding the contents of this podcast. Information on previous

case results does not guarantee a similar future result. Users of this video may save and use the video only for

personal or other non-commercial, educational purposes. No other use, including, without limitation, reproduction,

retransmission or editing of this video may be made without the prior written permission of Troutman Pepper

Locke. If you have any questions, please contact us at troutman.com.

DISCLAIMER: This transcript was generated using artificial intelligence technology and may contain inaccuracies

or errors. The transcript is provided “as is,” with no warranty as to the accuracy or reliability. Please listen to the

video for complete and accurate content. You may contact us to ask questions or to provide feedback if you

believe that something is inaccurately transcribed.
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