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The Northern District of California is considering an amendment to its rules that would make it the first district court
in the United States to require that parties to a civil suit disclose the participation of third-party funding.

A federal district court in California may soon require litigants to disclose secret lending from third-party financiers.
Third-party litigation funding is a growing phenomenon whereby capital investment firms provide non-recourse
loans to plaintiffs to fund the costs of litigation. These loans are usually meant to pay for expert fees and discovery
costs and are only enforceable if the plaintiff recovers. Interest rates on these loans regularly exceed 15 percent
annually,* and we have heard of funding agreements with interest rates as high as 30 percent. The increase in
third-party financing has ignited controversy about the practice itself as well as its disclosure.

The Superior Court of Pennsylvania recently concluded that a litigation funding arrangement was unenforceable
because it violated Pennsylvania’s prohibition on champerty, a common-law doctrine that aims to prevent
frivolous lawsuits by disallowing certain outsider participation in cases.? Other challenges to litigation financing will
likely follow. Meanwhile, the Northern District of California is considering an amendment to its rules that would
make it the first district court in the United States to require that parties to a civil suit disclose the participation of
third-party funding.

There has been a recent influx of major litigation funders to California. Bentham IMF, the American arm of an
Australian capital investment firm, opened its California office in November 2015, and there are reports that
Longford Capital Management, a Chicago-based firm, is taking steps towards opening an office in California.® The
increase in outside funding and its potential effect on class actions and multidistrict litigations has not been well-
received by some district courts in California. In the Northern District of California, Chevron is defending a class
action against 12,500 Nigerian fishermen who allege injury from an offshore explosion of a drilling rig. Concerned
that the litigation was being driven by the interests of unidentified third parties who were not known to the court,
Chevron moved for and obtained an order for the production of all third-party funding agreements.*

Northern District of California Civil Local Rule 3-15 now requires all parties in a civil matter to disclose “entities
other than the parties themselves” who have any interest in the outcome of the litigation. In June 2016, District
Judge Richard Seeborg, chairman of the court’s rules committee, proposed a revision to insert three words into
the rule: “including litigation funders.” These three words could possibly change the landscape of mass litigation
by making California less attractive and by creating pressure to amend the Federal Rules of Civil Procedure to
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include a disclosure requirement for third-party funding.

Because Civil Local Rule 3-15 imposes a duty to supplement, the proposed change could have an immediate
effect on existing multidistrict litigation in California. The rules committee made public four comments submitted in
response to the proposed amendment. Two litigation funders submitted comments opposing the amendment,
arguing that the amendment would be unfair and discriminatory. In its letter to the rules committee, Burford Capital
stated that the company was “publicly listed on the London Stock Exchange with a market capitalization of more
than $1 billion” and estimated that single-case funding amounted to approximately “15 [percent] of its investment
activity last year.” In Bentham IMF’s response to the rule change, the litigation investment firm argued that
“[clommercial litigation funding assists claimants with strong cases to achieve fair outcomes by removing the
financial imbalance between parties.”® Bentham IMF argued that requiring the automatic disclosure of third-party
financing “will give defendants in all cases the unprecedented and unintended advantage of knowing which
claimants lack the resources to weather a lengthy litigation campaign.”’

While Bentham might be correct that disclosure will provide information of potential benefit, defendants have long
been required to disclose the presence of insurers and insurance policies during the discovery process —
information that provides plaintiffs with the “advantage” of knowing which defendants lack insurance resources to
“weather a lengthy litigation campaign.” The disclosure of third-party litigation funding merely evens the playing
field with regard to information about the parties who have financial interests and who may affect the course of the
litigation.

Regardless of whether third-party financing is here to stay, disclosures are warranted. Courts should have visibility
into these otherwise hidden entities who have an interest in cases pending before them.
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The material in this publication was created as of the date set forth above and is based on laws, court decisions,
administrative rulings and congressional materials that existed at that time, and should not be construed as legal
advice or legal opinions on specific facts. The information in this publication is not intended to create, and the
transmission and receipt of it does not constitute, a lawyer-client relationship.

Content contributed by attorneys of Troutman Sanders LLP and Pepper Hamilton LLP prior to April 1, 2020, is
included here, together with content contributed by attorneys of Troutman Pepper (the combined entity) after the
merger date.
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