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INTRODUCTION

“Can I recover my attorneys fees?” Who of us has
not been asked that by a client considering the pros and
cons in initiating litigation over a business deal gone
badly or a broken contract? And, as has been drilled in
our heads, we recite the “American rule’! that each
party bears its own attorneys’ fees unless a statute or
contract provides otherwise. Virginia jurisprudence,
however, recognizes one narrow exception to the
“American rule” where certain, well-defined circum-
stances may provide an additional vehicle for the recov-
ery of fees even in the absence of an applicable contract
or statute.

HISS v. FRIEDBERG

In what is commonly referred to as the “Hiss excep-
tion,” the Supreme Court of Virginia, nearly 50 years
ago, in the case of Hiss v. Friedberg, held that reasonable
attorneys fees are recoverable even if the contract con-
tains no attorneys fees provision when one party’s
breach of contract forces a non-breaching party to liti-
gate with a third party.2

Hiss involved a real estate deal in which the pur-
chasers of land in Fairfax County hired two attorneys,
Hiss and Rutledge, to handle the transaction. The sell-
ers assured the purchasers that the property was free of

any encumbrances. Another individual, however,
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claimed an unrecorded leasehold interest in the prop-
erty.3 To protect the purchasers, the parties entered
into an escrow agreement with Hiss and Rutledge by
which the attorneys agreed to hold the purchase
money in escrow until a title company issued a policy
insuring title “free and clear of any liens and encum-

4
Hiss and Rutledge applied for the insurance poli-

brances whatsoever.”

cy, but they represented that no other parties had
rights to possess the property aside from the seller.
The individual claiming a leasehold interest had
informed Hiss and Rutledge of his intention to retain
possession of the property. Despite receiving this
information, Hiss and Rutledge paid the purchase
money to the seller. When the title insurance was
issued, the policy contained an exclusion of claims by
parties in actual possession of the property, other than
the insured. Upon discovery of the lease and the terms
of the title insurance policy, the purchasers sued the
sellers. The parties reached a settlement agreement,
which preserved the purchasers’ right to sue Hiss and
Rutledge. The purchasers then successfully sued Hiss
and Rutledge for breach of the escrow agreement.5
As part of the judgment against Hiss and Rutledge,
the trial court awarded the purchasers their attorneys’
fees incurred in litigating against the sellers. The
Supreme Court of Virginia affirmed this decision, hold-
ing that “where a breach of contract has forced the
plaintiff to maintain or defend a suit with a third per-
son, he may recover the counsel fees incurred by him in
the former suit provided they are reasonable in amount
The Court stated that the

purchasers could recover their attorneys fees because

and reasonably incurred.”®

the purchasers’ “employment of [trial] counsel . . . was
a direct and necessary consequence of the breach of the
contract of [Hiss and Rutledge] . . . .”7 Importantly,
the exception does not deal with the cost of litigation
with the defendant itself.8 The rationale underlying the
exception is that losses suffered by a plaintiff because of
a defendant’s breach of contract may include the
expenses of litigation with the third party, and these

expenses are properly recoverable from the defendant.
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INTERPRETATION AND APPLICA-
TION OF THE HISS EXCEPTION

Since Hiss was decided, most cases have found the
exception not applicable and declined to award attor-
neys fees despite creative arguments by counsel.”?
Attorneys should consider the specific facts of the case
within the context of the almost sixty decisions over
nearly fifty years interpreting Hiss before asserting or
defending a claim for attorneys’ fees outside of the
American Rule. For example, the Supreme Court of
Virginia repeatedly has stressed that any award of
attorneys fees under the exception is inappropriate
unless the damages were the “direct and necessary con-
sequence” of the alleged breach of contract.10 Thus,
where a defendant was said to have violated an agency
agreement, the Court held that, in order to recover
attorneys fees, a plaintiff had to have maintained or
defended a suit with a third party because of the
breach of the agency agreement.l! Other instances
where the Hiss exception did not apply include when
the contract at issue provides for attorneys fees, 12
where the plaintiff is partly responsible for the
breach,13 where no breach of contract exists,14 or—
obviously—where the plaintiff did not have to litigate
against a third party.15 So WhC{l6 is the exception

In Owen v. Shelton, the Supreme Court of Virginia

available? Actually not very often.

affirmed the award of fees under the Hiss exception
where sellers of real property instructed their broker not
to close on the sale of property unless the buyers paid
interest for failing to close by the original date. 17 The
broker accepted the buyers’ check for interest, along
with a letter preserving the buyers right to contest the
interest payment. The buyers filed suit against the sell-
ers, and the sellers obtained a judgment against the bro-
ker for the attorneys’ fees irécurred by the sellers in the

The Court also affirmed the award of attorneys’ fees

litigation with the buyers.

incurred by a buyer who purchased all of the stock of a
corporation pursuant to an agreement under which the
seller assumed responsibility for all of the undisclosed
liabilities of the corporation. After the sale, the IRS
asserted a deficiency claim against the corporation and
the seller refused to negotiate with the IRS. The seller

was ordered to pay the buyer the fees incurred by the

buyer in his dispute with the IRS, but not the fees
19

In other cases, courts have applied Hiss to award fees

incurred in litigation between the buyer and the seller.

incurred during litigation with third parties, but not in
prior litigation between the same parties. 20 Hiss also
has been cited for the proposition that an indemnitee
may recover its attorneys fees to defend a third party
claim, but not to establish the right of indemnity.2 1
The Fairfax County Circuit Court even extended the
Hiss exception to apply to situations in which a party’s
torts have caused the plaintiff to maintain a suit against

a third party.22

CONCLUSION

The bottom line is that a court typically will not
award attorneys’ fees absent an applicable contractual
provision or statute. Courts have cautioned against an
expansive interpretation of the Hiss exception in order
to avoid “the first step toward obliterating the general
rule.”23 In those few narrow cases that fall under the
Hiss exception, the breaching party may be liable for
more than compensatory damages, and a recovery of
attorneys’ fees may be a significant pro or con for your
client. Given this potentially significant impact and
ready opportunity for misapplication, attorneys should
analyze with caution the possible application of the Hiss
exception at the start of every case.
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