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Synopsis
Background: Secured party brought action against account debtor under New York's Uniform Commercial Code (UCC) to

collect proceeds that account debtor owed to debtor. The Supreme Court, New York County, Arlene Bluth, J., F2020 WL

6784174, dismissed complaint. Secured party appealed. The Supreme Court, Appellate Division, F196 A.D.3d 422, 146
N.Y.S.3d 782, affirmed. Secured party sought leave to appeal, which was granted.

[Holding:] The Court of Appeals, Wilson, J., held that secured party was authorized pursuant to UCC section governing
collection and enforcement by a secured party to recover proceeds that account debtor owed to debtor.

Reversed and remitted.

Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion to Dismiss.
West Headnotes (4)

[1] Secured Transactions é= Requisites and validity in general

For purposes of New York's Uniform Commercial Code (UCC) section governing the discharge of an account
debtor when the account debtor has been notified of an assignment, an “assignee” includes the holder of a presently
exercisable security interest in an assignor's receivables. N.Y. Uniform Commercial Code § 9-406.

[2] Appeal and Error &= Dismissal and nonsuit in general

On appeal from motion to dismiss complaint, the Court of Appeals must accept facts as alleged as true, and accord
plaintiff benefit of every possible favorable inference.

[3] Secured Transactions &= Collection rights of secured party

Secured party was authorized pursuant to section of New York's Uniform Commercial Code (UCC) governing
collection and enforcement by a secured party to recover proceeds that account debtor owed to debtor, even if debtor
did not assign accounts to secured party; such authority to recover was not limited to assignees, agreement between
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debtor and secured party granted secured party right to direct account debtors to pay secured party directly without
regard to default and barred debtor from interfering with any such direction given, and secured party sent notification
to account debtor to pay secured party instead of debtor. N.Y. Uniform Commercial Code §§ 9-406, 9-607.

[4] Secured Transactions &= Security interest

Under the secured transactions article of New York's Uniform Commercial Code (UCC), a security interest is treated
as an assignment, as it promotes efficient dealings between the parties, who do not have to try to determine whether
the interest is an assignment or a security interest by parsing contractual language. N.Y. Uniform Commercial Code
§§ 1-201(b)(35), 9-101 et seq.
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Richard G. Haddad, New York, for appellant.
Glenn P. Berger, New York, for respondent.

The Secured Finance Network, Inc., amicus curiae.

OPINION
WILSON, J.:

*1 [1] We are called upon to determine whether, for purposes of New York's Uniform Commercial Code § 9406, an
“assignee” includes the holder of a presently exercisable security interest in an assignor's receivables. We hold that it does.
Under UCC 9-406, a security interest is an assignment and the UCC is purposefully structured to permit a debtor to grant
creditors security interests in a debtor's receivables so that the secured creditor can direct account debtors to pay it directly.
Therefore, we reverse and remit for further proceedings consistent with this opinion.

I

[2] Inasmuch as this appeal arises from a motion to dismiss the complaint, “[w]e must ‘accept the facts as alleged as true, [and]

accord plaintiff] ] the benefit of every possible favorable inference’ ” (F]Maddicks v. Big City Properties, LLC, 34 N.Y.3d
116, 123, 114 N.Y.S.3d 1, 137 N.E.3d 456 [2019]). According to the complaint, defendant New Style Contractors, Inc. (New
Style), engaged Checkmate Communications LLC (Checkmate) as a subcontractor. Pursuant to a Promissory Note and Security
Agreement dated October 11, 2019 between Checkmate and Worthy Lending LL.C (Worthy), Checkmate could borrow up to $3
million (which amount could be increased) from Worthy. As provided by Section 3(a) of the Agreement, Checkmate granted
Worthy a security interest in its assets:

“To secure the prompt payment and performance of [all of Checkmate's] obligations to [ Worthy], [Checkmate] hereby pledges
and grants to [Worthy] a continuing security interest in and lien upon the Collateral, whether now existing or hereafter arising
and wherever located.”

The “Collateral” as defined in the Agreement, constituted substantially all existing and future assets and properties of
Checkmate, including, “all right, title and interest of [Checkmate] in and to its (a) accounts ....” “Accounts” included the accounts


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000154&cite=NYUCS9-406&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000154&cite=NYUCS9-607&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Browse/Home/KeyNumber/349A/View.html?docGuid=Ieea888d06a6f11ed88b299278567b4dc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Browse/Home/KeyNumber/349Ak2/View.html?docGuid=Ieea888d06a6f11ed88b299278567b4dc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000154&cite=NYUCS1-201&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw)#co_pp_4a100000976e3 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000154&cite=NYUCS1-201&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw)#co_pp_4a100000976e3 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000154&cite=NYUCS9-101&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0161660001&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0384807501&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0330151599&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000154&cite=NYUCS9-406&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000154&cite=NYUCS9-406&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I330b8940f4db11e98c25d953629e1b0a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=f1b9bff92826491896cdab8e7a22d773&contextData=(sc.PracticalLaw) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049450140&pubNum=0007048&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=RP&fi=co_pp_sp_7048_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw)#co_pp_sp_7048_123 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049450140&pubNum=0007048&originatingDoc=Ieea888d06a6f11ed88b299278567b4dc&refType=RP&fi=co_pp_sp_7048_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.PracticalLaw)#co_pp_sp_7048_123 

Worthy Lending LLC v. New Style Contractors, Inc., --- N.E.3d ---- (2022)
39 N.Y.3d 99, 109 UCC Rep.Serv.2d 474, 2022 N.Y. Slip Op. 06631

receivable arising from invoices Checkmate issued to its customers, such as New Style. Under section 4(k) of the Agreement,
Checkmate granted Worthy the right to “notify and instruct account debtors” (i.e., Checkmate's customers, including New Style)
“to remit payment of Accounts and other Collateral directly to Lender,” including before a default, and promised that Checkmate
would not “interfere with the collection of Collateral in the manner set forth in this section.”

Worthy filed a UCC-1 Financing Statement against Checkmate with the Secretary of State of New Jersey, perfecting its secured
position regarding Checkmate's assets. On October 2, 2019, Worthy sent New Style a notice of its security interest and collateral
assignment in the New Style accounts and directed New Style that “[a]ll remittances for Accounts shall be made payable only
to Worthy.” In boldface type, Worthy's notice to New Style also stated:

Pursuant to Section 9-406 of the Uniform Commercial Code, payments of accounts made by New
Style to Checkmate or to anyone other than Worthy Lending will not discharge any of New Style's
obligations with respect to such Accounts, and notwithstanding any such payments, New Style shall
remain liable to Worthy Lending for the full amount of such Accounts.

*2 Following Checkmate's default on the note, Worthy accelerated all indebtedness, liabilities and obligations of Checkmate
and demanded immediate repayment. Checkmate subsequently filed for bankruptcy, with a balance due to Worthy of over $3
million. Worthy alleges that “New Style may have remitted payment of one or more New Style Accounts to Checkmate contrary
to such notices of assignment.”

Worthy commenced this action against New Style, alleging that pursuant to UCC 9-607, Worthy is entitled to recover from New
Style all amounts New Style owed to Checkmate after New Style's receipt of the notice of assignment. Supreme Court granted
New Style's motion to dismiss the complaint on the grounds that (1) UCC 9-607 “ ‘does not determine whether an account
debtor, bank, or other person obligated on collateral owes a duty to a secured party’ ” (UCC 9-607[¢]); (2) the agreement was
“a security interest and was not an assignment”; and (3) section 9-607 applies to assignments, not security interests.

The Appellate Division affirmed, holding that Worthy “did not have an independent cause of action against [New Style] pursuant
to UCC 9-607” because section 9-607(e) does not authorize a secured creditor, as distinct from an assignee, to recover from

a nonparty debtor like FNew Style even though Worthy had directed New Style to pay Worthy instead of Checkmate (196
A.D.3d 422,422-423, 146 N.Y.S.3d 782 [1st Dept. 2021]). Both lower courts followed the decision of a Michigan intermediate

appellate court (F]Buckeye Retirement Co., LLC, Ltd. v. Meijer, Inc., 2008 WL 4278038, at *2 [Mich.App. Sept. 18, 2008])

as well as an Appellate Division case (FJHG Capital LLC v. Archipelago, L.L.C., 36 A.D.3d 401, 404, 829 N.Y.S.2d 10 [1st
Dept. 2007]). We granted leave.

II

[3] The language of the statute, as well as the clear commentary on the relevant sections requires reversal. New York's UCC
9-607 and 9—406 adhere to the standard UCC language. Section 9-607(a)(3), entitled “Collection and Enforcement by Secured
Party,” provides as follows:

“If so agreed, and in any event after default, a secured party ... may enforce the obligations of an account debtor or other
person obligated on collateral and exercise the rights of the debtor with respect to the obligation of the account debtor or
other person obligated on collateral to make payment or otherwise render performance to the debtor, and with respect to any
property that secures the obligations of the account debtor or other person obligated on the collateral.”
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An account debtor who receives a secured creditor's notice asserting its right to receive payment directly can pay the secured
creditor and receive a complete discharge (UCC 9—406[a]) or, if in doubt, can seek proof from the secured creditor that it
possesses a valid assignment and withhold payment in the interim (UCC 9-406][c]).

Here, Worthy is the “secured party,” with the authority to enforce the rights of its debtor (Checkmate) to collect on the obligations
of the account debtor (New Style). The lower courts held that subsection 9-607(e) bars Worthy from using the mechanism
provided for in section 9-607, by providing that “[t]his section does not determine whether an account debtor, bank, or other
person obligated on collateral owes a duty to a secured party.” However, the plain language of subsection (¢) merely states that
UCC 9-607 does not itself determine whether an account debtor owes a duty to a secured party.

*3 The agreement between Worthy and Checkmate grants Worthy the right to direct Checkmate's debtors to pay Worthy
directly, and bars Checkmate from interfering with any such direction if given. Subsection (e) of 9-607 does not even imply,
much less state, that parties cannot contractually assume duties concerning the right of a secured party to enforce the rights of
a debtor as against account debtors. Indeed, section 9-607(a)(3) expressly provides that “in any event after default,” a secured
party may obtain collateral directly from an account debtor, and the secured party and debtor may agree that the secured party
may do so by agreement, without regard to default—which they did here.

Consistent with the statute's text, the official comments of the UCC Permanent Editorial Board (PEB) I issued in 2020 explain
that UCC 9—-607 “establishes only the baseline rights of the secured party vis-a-vis the debtor” and permits “the secured party
to enforce and collect [from an account debtor] after default or earlier if so agreed” (UCC 9-607, Comment 6; see also PEB
Commentary No. 21 at 4 n 21).

New Style contends that UCC 9-406 allows only assignors—not holders of security interests—to rely on the payment-
redirection provisions contained in that section. UCC Section 9-406(a) states:

“[A]n account debtor on an account, chattel paper, or a payment intangible may discharge its obligation by paying the assignor
until, but not after, the account debtor receives a notification, authenticated by the assignor or the assignee, that the amount
due or to become due has been assigned and that payment is to be made to the assignee. After receipt of the notification,
the account debtor may discharge its obligation by paying the assignee and may not discharge the obligation by paying the
assignor.”

[4] The definition of “security interest” in the UCC itself does not distinguish between a security interest and an assignment

LR I3

and the definition section contains no separate definition of “assignment,” “assignor” or “assignee” (see UCC Section 1—

201[b][35]). The commentary makes clear that a security interest is treated as an assignment. As the commentary explains,
treating assignments and security interests identically promotes efficient dealings between the parties—they do not have to try
to determine whether the interest is an assignment or a security interest by parsing contractual language. New York case law,

state and federal, is consistent (see, e.g., F]Chase Manhattan Bank (N.A.) v. State, 40 N.Y.2d 590, 592-93, 388 N.Y.S.2d 896,

357 N.E.2d 366 [1976]; F:ISeptembertide Publ., B.V. v. Stein & Day, Inc., 884 F.2d 675, 682 [2d Cir. 1989]) as is case law in
other states (see, e.g., Magnolia Fin. Grp. v. Antos, 310 F.Supp.3d 764, 765—67 [E.D. La. 2018]; Garber v. TouchStar Software
Corp, 2011 WL 12526062, at *4 [Colo. Dist. Ct. Nov 10, 2011]). The PEB recently amended the official UCC comments to
clarify what has long been the case: “[t]he term ‘assignment,’ as used in [UCC article 9], refers to both an outright transfer of

ownership and a transfer of an interest to secure an obligation” (Commentary No. 21 at 4). 2

*4 The cases relied on by New Style, in particular F]HG Capital LLC v. Archipelago, L.L.C., 36 A.D.3d 401, 404, 829
N.Y.S.2d 10 (1st Dept.2007) and F]Durham Commercial Capital Corp. v. Ocwen Loan Serv., LLC, 777 Fed.Appx. 952, 956

(11th Cir.2019), have been expressly rejected by the PEB. The PEB commentary opined that FJIIG Capital and other decisions
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interpreting “the term ‘assignment,” especially in the context of [s]ection 9—406(a), as referring only to an outright assignment

of ownership” were “incorrect” (Commentary No. 21 at 2) 3 explaining that subsection (e) states that section 9-607 “does not
determine whether an account debtor ... owes a duty to a secured party” because:

“Sections 9-607 and 9-406 address different rights. Section 9-607 addresses the rights of a secured party vis a vis the
debtor to collect a specified payment right. Section 9-406 addresses a secured party's rights against the account debtor to
collect a specified payment right. If [s]ection 9-406—and Part 4 of Article 9 more generally—did not apply to an assignment
constituting a [secured interest], there would be a gap in Article 9: nothing in Article 9 would address the rights, claims,
duties, and defenses of an account debtor with respect to that type of assignment.”

New Style also argues that because Checkmate advised New Style that there was a “dispute” between Checkmate and New
Style, Worthy cannot rely on section 9-607(a)(3), which begins, “If so agreed.” “If so agreed” refers, however, to agreements
creating or modifying the security interest (here, the Promissory Note and Security Agreement between Worthy and Checkmate);
allowing a claimed dispute to nullify sections 9-607 and 9—406 would render those provisions meaningless by removing the
ability to obtain the value of the security whenever the debtor claims a dispute exists. In short, nothing in UCC sections 9-607
or 9—406 prohibits a secured creditor and debtor from agreeing as they did here. Where they have contractually so agreed, once
the secured creditor provides the requisite notification to account debtors, an account debtor cannot discharge its obligation
by paying the debtor, but must, instead, pay the secured creditor or ask for proof of assignment from the secured creditor (see
UCC 9-406[a], [c]).

Finally, both the Appellate Division and Supreme Court expressed concern that New Style may have paid Checkmate and now
may be forced to pay double. That is the statutory consequence of failing to pay a secured party who has notified the account
debtor to pay the secured party directly. With respect to UCC 9—406’s predecessor statute, we held that “after the account debtor
receives notification that the right has been assigned and the assignee is to be paid, and it continues to pay the assignor, the

account debtor is liable to the assignee” (F:l General Motors Acceptance Corp. v. Clifton-Fine Cent. School Dist., 85 N.Y.2d
232, 236, 623 N.Y.S.2d 821, 647 N.E.2d 1329 [1995]). If New Style continued to pay Checkmate after receiving direction
from Worthy to pay Worthy instead of Checkmate, the burden of double payment as between Worthy and New Style falls on
New Style.

*5 Accordingly, the order of the Appellate Division should be reversed, with costs, and defendant's motion to dismiss the
complaint denied.

Acting Chief Judge Cannataro and Judges Rivera, Garcia, Singas and Troutman concur.
Order reversed, with costs, and defendant's motion to dismiss the complaint denied.

All Citations

--- N.E.3d ----, 39 N.Y.3d 99, 2022 WL 17095585, 109 UCC Rep.Serv.2d 474, 2022 N.Y. Slip Op. 06631

Footnotes

1 “The Permanent Editorial Board for the Uniform Commercial Code acts under the authority of the American Law
Institute and the Uniform Law Commission (also known as the National Conference of Commissioners on Uniform State
Laws). In March 1987, the Permanent Editorial Board resolved to issue from time to time supplementary commentary
on the Uniform Commercial Code to be known as PEB Commentary. These PEB Commentaries seek to further the
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underlying policies of the Uniform Commercial Code by affording guidance in interpreting and resolving issues raised
by the Uniform Commercial Code and/or the Official Comments”.

2 Even prior to its amendment, Comment 26 to UCC 9-102 stated as follows:

“In numerous provisions, this Article refers to the ‘assignment’ or the ‘transfer’ of property interests. These terms
and their derivatives are not defined. This Article generally follows common usage by using the terms ‘assignment’
and ‘assign’ to refer to transfers of rights to payment, claims, and liens and other security interests. It generally uses
the term ‘transfer’ to refer to other transfers of interests in property. Except when used in connection with a letter-of-
credit transaction (see Section 9-107, Comment 4), no significance should be placed on the use of one term or the
other. Depending on the context, each term may refer to the assignment or transfer of an outright ownership interest
or to the assignment or transfer of a limited interest, such as a security interest ” (McKinney's Cons Laws of NY,
Book 62, UCC 9-102, Comment 26 [2016 ed] [emphasis added]).

The parties dispute whether language in F:Ill G Capital is dicta. 1t is dicta for two distinct reasons. First, the court in
F:IHG Capital held that the plaintiff was the assignee of the accounts receivable, so the case cannot determine whether

a security holder other than an assignee may proceed under section 9—607 (F:|36 A.D.3d at 402403, 829 N.Y.S.2d 10).
Second, the assignee's rights in that case were expressly conditioned on an event of default, which had not occurred

(F:Iid. at 404, 829 N.Y.S.2d 10). Thus, the assignee's inability to invoke section 9-607 did not turn on an interpretation

of the UCC at all, but rather on the specific contractual condition of the assignment in that case. In any event, FJI[G
Capital does not bind us.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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