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This article discusses anti-assignment clauses in ERISA
health plans which are useful to plan sponsors in fending off
lawsuits by out-of-network providers. Federal courts have
consistently upheld anti-assignment provisions contained
in the plan document and/or the summary plan description

(SPD).

Case Discussion

In a recent unpublished ERISA case, the U.S. Court of
Appeals for the 9th Circuit held that the anti-assignment
language contained in the major medical benefit booklet
for a self-funded ERISA plan was not a term incorporated
by reference into the governing plan document and was

unenforceable against the out-of-network emergency medical
provider seeking payment of plan benefits paid by the plan to

participants. See Martin Luther King, Jr. Community Hospital
v. Community Insurance Company DBA Anthem Blue Cross

Blue Shield. The 9th Circuit found that the SPD for the plan
incorporated only the claims and payment terms from the
major medical benefit booklet and that the anti-assignment
provision was not a term or condition of receiving benefits
and should not be incorporated into the plan document. The
dissenting opinion disagreed with the majority and would
have incorporated the anti-assignment provision into the plan
document based on the incorporation language.

The key points we learn from this case are:

e Include an unambiguous anti-assignment provision in the
governing wrap plan document. Do not rely solely on a
vendor’s benefit booklet that is incorporated by reference

to the governing wrap plan document.

e Ensure incorporation language clearly incorporates the
entirety of a vendor’s benefit booklet and does not limit
the incorporation to the terms and conditions of receiving
benefits or other purportedly similarly limiting language.

e Ensure definitions in the governing wrap plan document
use terms that are less likely to be conflated by the
plaintiff’s bar. In this case, the defined term “Certificates of
Coverage” was used to incorporate all vendor documents,
which could be and was technically broad enough to
capture a “Benefit Booklet”; however, the term “Certificate
of Coverage” is an insurance industry term of an actual
type of document issued by the insurance company to the
insureds to describe key terms. Sometimes these are called
“Evidence of Insurance”.

e The 9th Circuit seemed to struggle with incorporating
a “Benefit Booklet” as a “Certificate of Coverage” in this
case. If the wrap plan document instead had used a generic
term that was not an insurance industry specific term, this
may have helped. For example, consider using the term
“Constituent Benefit Plan Documents”.
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