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Death By a Thousand Cuts: Right of Publicity in the
Age of Artificial Intelligence

By Jennifer A. Kenedy and Jorden Rutledge

Music and its stars are as popular (and lucrative) as
ever. And with the advent of generative Al indi-
viduals without coding experience can now effortlessly
produce compelling “deepfake audio” that sounds eerily
like music’s most popular artists. This is because gen-
erative Al tools have been trained on recording art-
ists’ vast catalogs. Several websites have already popped
up offering fans the ability to create songs that sound
disconcertingly like the music industry’s biggest stars.
The legal road ahead for generative Al and its potential
repercussions appears treacherous. The question is: Are
we ready for it?

Generative Al's musical capabilities — and the mar-
ket’s demand for its creations — were on display shortly
after the technology’s ubiquitous rise. In April 2023,
an anonymous user masterminded the uploading of
an Al-generated mash-up featuring megastars Drake
and Abel Makkonen Tesfaye (formerly known as The
Weeknd); this track became one of the most streamed
singles in the country, tricking many into thinking it
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was authentic, and garnering tens of millions of plays.'
Despite there being an open issue as to whether there
was a copyright violation — it appeared to be an entirely
original composition and sound recording, and the
author disclosed that the artists were not involved in
the making of the song — the artists’ label saw red and
demanded the song be removed from streaming plat-
forms, ominously asking® the companies on “which side
of history” they wanted to be.To avoid any bad blood in
this commercially symbiotic relationship, the streaming
services complied . . . this time.?

Similar concerns extend to nearly every art. For

instance,* Greg Rutkowski, a graphic artist known
for realistic mythical drawings (think dragons fight-
ing gigantic eagles), has been so frequently imitated
on Stable Diffusion (a generative Al tool that creates
graphic art), that users ask for works “in the style of
Greg Rutkowski” more than for Picasso, by a factor of
20. Mr. Rutkowski is, understandably, concerned that
this technology will diminish his art, and bottom line.

In an era where Al can generate works that echo —

and with near-precision copy — established artistic styles
and characteristics, questions arise about people’s right
to control the commercial use of their identity, known
as the “right of publicity.” While generative Al's ability
to mimic art, people and events raises a labyrinth of legal
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implications, this article explores the right to publicity
and how it intertwines with generative Al.

RIGHT OF PUBLICITY, GENERALLY

The right of publicity allows parties to sue for an
“appropriation of the commercial value of [a person’]
identity.”® This is a state-law intellectual property right,°
the infringement of which can be redressed by the com-
mercial tort of unfair competition. The right of public-
ity can be viewed as the doctrinal cousin to the right to
privacy; while the right to privacy protects one’s right
to individual privacy that starts at birth (e.g., redress-
ing mental anguish caused by invading one’s privacy),’
the right of publicity is an earned right that redresses
potential damage caused to the commercial value of
one’s identity.

A person’s “identity” in this context is commonly
referred to as their “persona,” which means the pub-
lic character of an individual that has commercial value,
including name, voice, image, likeness, reputation and
other recognizable attributes. Thus, the right to publicity
grants individuals control over the commercial exploita-
tion of their “persona,”’ generally preventing others from
using it in a commercial context without their consent.

APPLYING THE RIGHT OF PUBLICITY
TO GENERATIVE AITOOLS

With the rise of generative Al, replication and bor-
rowing of identifiable characteristics will certainly
increase. However, courts have developed well-estab-
lished jurisprudence to navigate these complex issues,
which historically arose mostly in cases where a defen-
dant utilized a plaintiff’s likeness in a commercial adver-
tisement. Central to such cases is the determination
of whether the advertisement sufficiently captures the
plaintiff’s distinctive persona.®

For example,Vanna White successtully sued Samsung
Electronics after the company ran an advertisement
featuring a robot intentionally designed to look like
Ms. White. The court noted that while viewed sepa-
rately the “individual aspects” of the advertisement are
insignificant, when viewed “together, they leave little
doubt about the celebrity the ad is meant to depict.”’
Ms. White subsequently won a jury verdict on her
claim.

Similarly, a court held that Ford Motors’ use of a
voice that mimicked Bette Midler’s “distinctive” and
“widely known” voice to sell cars violated her right of
publicity. As the court noted, “[a] voice is as distinctive
and personal as a face,” and that the voice is “one of
the most palpable ways identity is manifested.”" In yet
another context, a court held that a baseball pitcher’s
stance was so distinctive that fans could identify him,

therefore permitting the pitcher’s right of publicity
claim to go before a jury."

These examples help illustrate a couple points
highly relevant to generative Al. First, the defini-
tion of “persona” is intentionally flexible. Bright-line
rules such as “voices cannot constitute one’s persona,”
generally do not exist. This ambiguity is the result
of the numerous combinations of characteristics that
can “imbue” one’s identity with economic value. In
other words, what you are known for constitutes your
public persona, which almost necessarily will consist
of many component attributes. In the most rudimen-
tary example, however, if you are a hand model, your
persona includes your hands, not your voice; if you're
a singer, your persona likely includes your voice, like-
ness and musical style, but probably not your hands.
Second, a central issue in these cases is whether the
relevant segment of the public can identify the plain-
tiff. If the relevant demographic can identity the
plaintiff’s persona from the commercial work, then it
is likely an infringing use.

Cases involving the utilization of generative Al to
create content that heavily borrows from an individual’s
persona can seamlessly fit into this existing framework.
When a company employs Al to mimic an individu-
al’s voice, likeness, or other indicia of personal identity
for commercial purposes, courts can rely on abundant
precedent to determine whether such use infringes
upon the individual’s right of publicity. The fact that
the content in question was created using Al should not
influence the ultimate outcome, as the focus remains on
the infringement of the person’s rights rather than the
method of content creation.

However, the proliferation of generative Al will
undoubtedly result in a wave of new cases that stretch
this jurisprudence. While earlier cases in this area were
focused on companies using celebrities’ likeness in
advertisements, generative Al democratizes the pro-
cess, allowing anyone to create an image, song, or text.
The myriad of uses that individuals will explore in both
commercial and quasi-commercial contexts will present
novel and difficult cases.

Moreover, the extent of the “transformative” nature
of Al-generated content will be contentiously debated
(both in the publicity and copyright contexts). If a
defendant’s use “transforms plaintift’s identity to a sut-
ficient degree,” then the defendant’s inclusion of the
plaintiff in an expressive work may be immunized.'

Finally, the determination of secondary and con-
tributory liability for owners of generative AI models
will play a pivotal role in shaping the rules and regu-
lations governing this space.”® Courts are already grap-
pling with claims of copyright infringement involving
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OpenAl’s products, and it is only a matter of time before
defamation and right to publicity lawsuits arise.

CONCLUSION

Finally, while this article discussed the parameters
of the unlawful use of persons’ likenesses in connec-
tion with generative Al, there should be mention of
increased opportunities for lawful uses of generative Al
Individuals’ right of publicity, like various other com-
mercial rights, can be licensed and restricted." With
the increased ease of producing peoples’ likenesses, the
opportunities for individuals whose likenesses have
commercial value will only increase.

Through thoughtful regulation and as courts address
these legal issues, our challenge as a society is to strike
a delicate balance between protecting individual rights
and enabling innovation.
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