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I. Introduction

In a high profile decision seemingly constraining the bank-
ruptcy court's power to serve as the avenue for resolving mass
tort claims, a bankruptcy court in the chapter 11 cases of
Aearo Technologies and its affiliates (“Aearo”) declined to ap-
ply or, in effect, extend the automatic stay to litigation against
Aearo's parent, 3M Corporation (“3M”).1 The bankruptcy
court's decision parallels the subsequent decision of the Third
Circuit Court of Appeals dismissing the initial chapter 11
bankruptcy case of LTL Management, LLC (“LTL”), an entity
created by Johnson & Johnson (“J&J”) to file bankruptcy for
the purpose of addressing mass tort liability.2 In both cases,
the decisions centered on funding agreements that the courts

*David S. Kupetz is a partner in Locke Lord LLP. He is an expert in
restructuring, business reorganization, bankruptcy, creditors' rights, and
other insolvency solutions. He can be reached at
david.kupetz@lockelord.com.

1
In re Aearo Technologies LLC, 642 B.R. 891 (Bankr. S.D. Ind. 2022).

Pursuant to an order entered on October 12, 2022, the Seventh Circuit
granted the petition of Aearo for authorization of direct appeal under 28
U.S.C.A. § 158(d)(2). Aearo Technologies, LLC, et al. v. Those Parties Listed
on Appendix A to the Complaint and John & Jane Does, 1-1000 (In re Aearo
Technologies, LLC), Appeal No. 22-2606 (7th Cir.). On September 12, 2023,
the debtors, as appellants, and the appellee Official Committee of Unse-
cured Creditors for Tort Claimants—Related to Use of Combat Arms Ver-
sion 2 Earplugs jointly moved the appeals court to hold the appeal in abey-
ance based on a settlement entered in the In re 3M Combat Arms Earplugs
multidistrict litigation (“MDL”). Document No. 133, Appeal No. 2206 (7th
Cir.). On September 13, 2023, the Seventh Circuit granted the motion and
suspended the appeal pending implementation of the settlement agree-
ment in the In re 3M Combat Arms Earplugs MDL. Document No. 134, Ap-
peal No. 2206 (7th Cir.)

2
In re LTL Management, LLC, 58 F.4th 738 (3d Cir. 2023), amended

and superseded, 64 F.4th 84 (3d Cir. 2023).
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construed as insulating the chapter 11 debtors from financial
distress and creditors from risk of non-payment.

Neither case, however, should necessarily be viewed as the
death knell for the use of the bankruptcy process to resolve
mass tort claims and protect non-debtor parent entities.
Rather, implicit in the rationales underlying each decision is
that, under different factual circumstances, the Bankruptcy
Code might provide bankruptcy courts with the power to
protect non-debtors. Further, the analysis applied in these
cases is not universally applied and different approaches are
likely to continue to be authorized in different courts until
the underlying issues are addressed by Congressional amend-
ment to the Bankruptcy Code or by the U.S. Supreme Court.3

This article focuses on the implications of the bankruptcy
court's decision early in theAearo case addressing the chapter
11 debtors' request for relief preventing continued litigation
against their non-debtor parent. Specifically, Aearo sought
declaratory and injunctive relief: (1) confirming that the
automatic stay applied to certain actions against 3M; (2)
granting a preliminary injunction with regard to such actions;
and (3) granting a temporary restraining order pending an

3
As this article was being finalized, the Supreme Court reversed the

Second Circuit in Purdue Pharma and held that the Bankruptcy Code does
not authorize nonconsensual third-party releases of mass tort claims, other
than by a permanent injunction entered under Code § 524(g)(4)(A)(ii) in a
case involving asbestos-related liabilities. Harrington v. Purdue Pharma L.
P., 144 S. Ct. 2071, 219 L. Ed. 2d 721, 73 Bankr. Ct. Dec. (CRR) 159 (2024).
Justice Gorsuch, writing for a 5-4 Court, did not expressly cast doubt on the
courts' general authority to stay actions against third parties in a bank-
ruptcy case, stating: “we hold only that the bankruptcy code does not au-
thorize a release and injunction that, as part of a plan of reorganization
under Chapter 11, effectively seeks to discharge claims against a nondebtor
without the consent of affected claimants.” 2024 WL 3187799 at *11. The
Court also did not take issue with Celotex Corp. v. Edwards, 514 U.S. 300,
115 S. Ct. 1493, 131 L. Ed. 2d 403, 27 Bankr. Ct. Dec. (CRR) 93, 32 Collier
Bankr. Cas. 2d (MB) 685, Bankr. L. Rep. (CCH) ¶ 76456, 31 Fed. R. Serv. 3d
355 (1995), which held that such stays are authorized under the bank-
ruptcy courts' “related to” jurisdiction. And Justice Kavanaugh, in his dis-
sent, cited Celotex for the proposition that “it is well settled that Chapter 11
bankruptcies can and do affect relationships between creditors and non-
debtors who are intimately related to the bankruptcy. For example, under
the modern Bankruptcy Code, bankruptcy courts routinely use their broad
jurisdiction and equitable powers to stay any litigation—even litigation
entirely between third parties—that would affect the bankruptcy estate.”
2024 WL 3187799 at *35, citing Celotex, 115 S.Ct. 1493.
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order on the preliminary injunction request (the “PI Motion”).
As discussed below, the bankruptcy court found itself con-
strained by its perception of the evidence presented to it and
its interpretation of statutory and constitutional constraints
on its power and jurisdiction under the circumstances of the
Aearo case.

While the Aearo court did not feel the need to go there, it
could be argued that extending the automatic stay and/or
granting a special injunction in favor of a non-debtor parent
entity facilitates a form (maybe improper) of forum shopping.
The need for such extraordinary relief is obviated when the
parent company clearly comes within the jurisdiction of the
bankruptcy court by commencing its own bankruptcy case.

The Aero court made clear in its decision denying the PI
Motion that, unlike what the Third Circuit later considered
in the initial LTL bankruptcy case,4 it was not addressing
whether the Aearo entities' bankruptcy petitions were filed in

4
In re LTL Management, LLC, 58 F.4th 738 (3d Cir. 2023), amended

and superseded, 64 F.4th 84 (3d Cir. 2023). The Third Circuit issued a deci-
sion dismissing the chapter 11 bankruptcy case of LTL as a bad faith filing.
The appeals court concluded a bankruptcy purpose was lacking based on its
finding that LTL was not in financial distress as a result of a funding agree-
ment backed by J&J. The decision was issued after months of public discus-
sion regarding J&J's use of a Texas Two-Step, a controversial maneuver
designed to (1) divide a valuable enterprise into a “bad company” burdened
by mass tort liability and a “good company” owning a valuable ongoing
business, and (2) then place the bad company in chapter 11 to isolate, ad-
dress and resolve all tort claims and protect the good company. Within
hours after entry of the bankruptcy court order dismissing the initial LTL
bankruptcy case, a new chapter 11 petition was filed and LTL asserted,
among other things, that as a result of a reconfiguring of its funding agree-
ment, in the second case, LTL had the “financial distress” required by the
Third Circuit for a chapter 11 debtor because J&J was not a co-obligor
under the funding agreement and the funding was “only available in bank-
ruptcy,” unlike the funding available from J&J in the first bankruptcy case.
See Debtor's Statement Regarding Refiling of Chapter 11 Case, In re LTL
Management LLC, case no. 23-12825 (MBK), Dkt. No. 3 (4/4/23) (Bankr. D.
N.J. 2023). An ad hoc committee of certain talc claimants disagreed,
contending that that the second LTL bankruptcy case also needed to be
dismissed as a bad faith filing. See Informational Brief of the Ad Hoc Com-
mittee of Certain Talc Claimants Regarding Second Bankruptcy Filing by
LTL Management, LLC, In re LTL Management LLC, case no. 23-12825
(MBK), Dkt. No. 79 (4/10/23) (Bankr. D. N.J. 2023). As reflected in footnote
1 above, the appeal has been suspended pending implementation of a settle-
ment in the MDL.
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good faith.5 The court rejected any contention that its decision
involved “a debate as to the relative merits or demerits of the
MDL [tort lawsuits consolidated into multidistrict litigation]
and bankruptcy processes.”6 Further, in addition to acknowl-
edging that it could have reached a different conclusion if the
evidence that it was willing to consider was different,7 the
court avoided, under the circumstances, what it characterized
as the temptation to facilitate the solution of gigantic issues
with tools not available outside of bankruptcy.8

II. Aearo, 3M, and the Earplug Litigation

The Aearo case arose in connection with defective earplugs
used extensively by the U.S. military. Aearo manufactures
and sells noise, vibration, and shock protection products for
various industries. Aearo has been based in Indianapolis, In-
diana, for more than 40 years. Aearo has approximately 330
employees and had $108 million in sales in 2021.9 In the late
1990s, Aearo developed, tested, manufactured, and started
marketing an earplug known as Combat Arms Earplugs ver-

5
In re Aearo Techs. LLC, 642 B.R. at 902 (“Nor does the Court express

any opinion more generally, as to the propriety of the various devices used
here and in other jurisdictions— including the much-maligned “Texas Two-
Step”—by entities facing mass tort liability. . . . [T]hose issues are not
squarely before the Court.”).

6
In re Aearo Techs. LLC, 642 B.R. at 902. (“Both are merely tools,

engineered by Congress, for the adjudication and resolution of claims. Nei-
ther is perfect and each present both risk and reward for all of the various
constituencies.”).

7
In re Aearo Techs. LLC, 642 B.R. at 912 (“[T]he Court recognizes that

this conclusion may ultimately prove improvident” if certain evidence it
declined to admit “ultimately proves accurate.”).

8
The Aearo court, in conclusion, stated:

Admittedly, it is tempting to be swayed by the sheer size of the MDL at issue in
this case, but that alone provides insufficient reason for the Court to conclude
that an injunction is necessary for Aearo's reorganization or that creditors will
be negatively impacted in the absence of an injunction. Might a stay influence
these proceedings or, more to the point, provide Aearo and/or 3M with additional
leverage to negotiate a global settlement? And might the Bankruptcy Code
provide certain tools that Aearo and 3M will lack outside of bankruptcy? The
Court believes the answer to both these questions is a resounding yes. Alas,
those questions are not things to be considered when reviewing the language of
§§ 362(a)(1) and (a)(3), or in a determination of subject matter jurisdiction for
purposes of § 105(a).

In re Aearo Techs. LLC, 642 B.R. at 912.
9
In re Aearo Techs. LLC, 642 B.R. at 896.
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sion 2 (“CAEv2”). Aearo began selling the CAEv2 earplugs to
the U.S. military and others in 2000.10

3M is a multinational technology and manufacturing
company. 3M develops a vast array of products spanning the
pharmaceutical, chemical, digital imaging and sound technol-
ogy, office supply, and consumer goods industries. 3M is a very
large and highly profitable company headquartered in St.
Paul, Minnesota. 3M had sales revenue in 2021 in excess of
$34 billion.11

3M acquired Aearo through a stock purchase in April 2008
for approximately $1.2 billion. The acquisition was almost a
decade after the CAEv2 earplugs developed by Aearo were
introduced into the marketplace. Within 3M's corporate
structure, the five Aearo entities are limited liability
companies.12

Each Aearo LLC agreement contains an indemnification
provision defining “Covered Person” to include the LLC's
member and providing that “a Covered Person shall be
entitled to indemnification from the [LLC] for any loss, dam-
age or claim incurred by such Covered Person by reason of
any act or omission performed or omitted by such Covered
Person in good faith on behalf of the [LLC] and in a manner
reasonably believed to be within the scope of the authority
conferred” by the LLC agreement.13

Initially, following the acquisition, Aearo's business re-
mained separate from 3M. This changed in 2010, when Aearo
transferred part of its business, including the CAEv2 busi-
ness, to 3M (the “Upstream”). Aearo accounted for the Up-
stream on its books by recording a receivable from 3M of ap-
proximately $965 million that remains unpaid and for which
Aearo has made no demand. 3M continued to manufacture,
market and sell the CAEv2 earplugs, after the Upstream,
until 2015. The bankruptcy court found that approximately
80% of all sales relating to the CAEv2 occurred prior to the

10
In re Aearo Techs. LLC, 642 B.R. at 896.

11
In re Aearo Techs. LLC, 642 B.R. at 896.

12
In re Aearo Techs. LLC, 642 B.R. at 896.

13
Opening Brief for Debtors-Appellants (p.7), Aearo Technologies, LLC

(7th Circuit Appeal No. 22-2606, Dkt. No. 31).
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Upstream.14 Further, the court stated “[i]t is unclear whether
3M assumed any liabilities from Aearo relating to the Up-
stream or if such liabilities remained with Aearo.”15

Following the Upstream, Aearo was integrated into 3M. As
part of the integration, Aearo relinquished many of its func-
tions to its parent company. Under a Shared Services Agree-
ment (the “SSA”), 3M provides legal, accounting, insurance,
and other services to Aearo in exchange for a fee.16 The bank-
ruptcy court found, however, that “3M has not charged Aearo
for services under the SSA since 2016.”17

There are two insurance programs managed by 3M that
might cover the CAEv2 claims. The “3M Tower” policies
provide $1.05 billion in coverage. Both 3M and Aearo are
named insureds under the 3M Tower; 3M is the primary
insured, and Aearo is an additional insured. Separately, the
“Aearo Legacy” policies provide $550 million in coverage. In
2019, 3M provided notice of the CAEv2 claims to the 3M
Tower and Aearo Legacy insurers. Aearo is a named insured
under the Aearo Legacy program, and an Aearo Legacy
insurer has tendered payment to 3M for claims under the
program.18

3M's problems with Aearo began with a 2016 False Claims
Act whistleblower complaint filed against 3M by a competitor,
under the False Claims Act. The competitor asserted that 3M
knew the earplugs had an inherently defective design and
made false claims to the U.S. about their safety.19

In 2016, a qui tam action was filed by regulators against
3M.20 The action was settled and dismissed in July of 2018.
The settlement required 3M's payment of $9,100,000 to the

14
In re Aearo Technologies LLC, 642 B.R. 891, 896–97 (Bankr. S.D. Ind.

2022).
15
In re Aearo Techs. LLC, 642 B.R. at 897.

16
In re Aearo Techs. LLC, 642 B.R. at 897.

17
In re Aearo Techs. LLC, 642 B.R. at 897.

18
In re Aearo Techs. LLC, 642 B.R. at 900–01.

19
“3M,” Wikipedia, available at https://en.wikipedia.org/wiki/3M.

20
United States ex rel. Moldex-Metric, Inc. v. 3M Company, Case No.

1601533.
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United States.21 “Shortly thereafter, service members began
to file lawsuits against 3M and/or Aearo alleging defects and
injuries related to their use of the CAEv2.”22 The alleged prod-
uct defects at issue in the earplug litigation “date to a period
prior to 3M's acquisition of Aearo” and have purportedly
caused “hearing loss and related hearing defects.”23

In April 2019, approximately 700 lawsuits against Aearo
and 3M asserting claims that CAEv2 earplugs were defective
were consolidated into multidistrict litigation (the “MDL”) in
the Northern District of Florida (the “MDL Court”).24 This
“epic” litigation is “the largest MDL in history by an order of
magnitude,” involves more than 290,000 claims, and repre-
sents “a staggering 30% of cases currently pending in the
federal district courts.”25 Additionally, approximately another
2,000 lawsuits are pending in Minnesota state courts.26 In its
decision, the bankruptcy court refers to the MDL and the Min-
nesota actions collectively as the “Pending Actions”27 and
notes “that most, though not all, of the claims filed in the
Pending Actions assert that 3M and Aearo are jointly and
severally liable. Some of the claims, however, have been as-
serted against only 3M.”28

Soon after the MDL's establishment, the MDL Court
designated 27 actions where “bellwether”29 trials were to be
conducted. As summarized by the bankruptcy court, the

21
In re Aearo Techs. LLC, 642 B.R. at 897.

22
In re Aearo Techs. LLC, 642 B.R. at 897.

23
In re Aearo Techs. LLC, 642 B.R. at 897.

24
See In re Combat Arms Earplug Products Liability Litig., MDL No.

2885 (N.D. Fla.)
25
In re Aearo Techs. LLC, 642 B.R. at 897.

26
In re Aearo Techs. LLC, 642 B.R. at 897.

27
The same terminology is used in this article.

28
In re Aearo Techs. LLC, 642 B.R. at 897.

29
In re 3M Combat Arms Earplug Products Liability Litigation, 2022

WL 17853203, *6, n. 21 (N.D. Fla. 2022), citing Judge Eldon E. Fallon,
Bellwether Trials, 89 UMKC L. REV. 951, 952 (2021) (“[T]he primary
purpose of conducting bellwether trials is . . . to provide meaningful infor-
mation, experience, and data to allow the parties to make an intelligent
and informed decision as to the future course of the litigation. The type of
information and data spawned by the bellwether process includes such
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results, however, in the bellwether process were far from
consistent:

Of that group, eight plaintiffs' claims were dismissed prior to
trial. As to the remaining plaintiffs, the parties have partici-
pated in 16 trials. Ten of the bellwether trials resulted in
verdicts for 12 claimants, and the remaining six resulted in
verdicts in favor of 3M and Aearo. The verdicts, each of which
imposed joint and several liability against 3M and Aearo,
ranged from $1.7 million to $77.5 million. Appeals are pending
in five of the bellwether cases, and to date, no payment has
been made to any of the plaintiffs who have obtained a verdict
in their favor. Attempts to negotiate a settlement in the MDL
have, to date, failed.30

The bankruptcy court explained that the MDL Court had
also established a discovery process, stating:

The MDL Court has selected several “waves” of cases, ap-
proximately 500 at a time, to engage in active discovery. Three
such waves have been created to date which, after accounting
for voluntary dismissals, include approximately 1,200 cases in
active discovery. It is the Court's understanding that the MDL
Court is poised to remand for trial some or all of those 1,200
cases to the district courts from which they originated.31

III. Bankruptcy Preparations

“Beginning in March 2022, 3M began exploring strategic
alternatives to the MDL.”32 The approach taken was conven-
tional for a parent company considering funding a chapter 11
bankruptcy reorganization of a subsidiary. 3M appointed two
“disinterested directors” (the “Independent Directors”) for
Aearo. The Independent Directors were tasked with negotiat-

things as . . . testing the various theories of liability or defenses in a trial
setting, and . . . the result or verdict rendered by the jury.”).

30
In re Aearo Techs. LLC, 642 B.R. at 897. With respect to the Pending

Actions before the Minnesota state courts, the bankruptcy court stated:

As to the Pending Actions asserted in state court, the first of the bellwether tri-
als is scheduled to begin on August 29, 2022, with four additional trial dates
selected for 2023 and 2024. Thirty additional bellwether state cases are in vari-
ous phases of discovery in preparation for trials scheduled within the next two
years.

In re Aearo Techs. LLC, 642 B.R. at 898.
31
In re Aearo Techs. LLC, 642 B.R. at 898.

32
In re Aearo Techs. LLC, 642 B.R. at 898. The bankruptcy court does

not identify what alternatives, if any, were explored other than chapter 11
bankruptcy.

NORTON ANNUAL SURVEY OF BANKRUPTCY LAW, 2024 EDITION

324

Arin Berkson
NASBL



ing with 3M to fund the chapter 11 bankruptcy case and a
trust for the earplug claims and other claims against Aearo.
Proposed bankruptcy counsel for Aearo drafted and circulated
a proposed funding agreement that “became the framework
for negotiations between 3M and the Independent
Directors.”33

The bankruptcy court emphasized changes between early
draft versions of the funding agreement and the final funding
agreement between Aearo and 3M executed on July 25, 2022
(the “Funding Agreement”). Early versions included the fol-
lowing provisions:

E No funded trust for CAEv2 claims . . . outside of a
chapter 11 plan;

E Aero Entities' indemnification of 3M with no funding
obligation from 3M;

E Any funding requests to be conditioned on an extension
of the stay of the Pending Actions to 3M;

E Each funding request required to include an officer certi-
fication, detailed narrative, documentation, and assurances
regarding use;

E Inclusion of several events of default, including conver-
sion or dismissal of the bankruptcy case as well as if the bank-
ruptcy court declined to extend the stay or grant a restrain-
ing order in favor of 3M; and

E Termination as a remedy for an event of default.34

As a result of continued negotiations, what the bankruptcy
court characterized as “3M's initial asks on the terms high-
lighted above”35 were modified as follows:

E 3M made a commitment of $1.24 billion, including $240
million for funding a chapter 11 case and a trust of $1 billion
for CAEv2 claims and Respirator Claims, the commitment
being uncapped and funded inside or outside of bankruptcy;

E Aearo would indemnify 3M but not assume liabilities;
paragraph added to funding agreement by which a “Permit-
ted Funding Use” would be for 3M to pay any liability of the
Aearo Entities to 3M, including indemnification obligations;

E Funding not conditioned on extension of the stay or any
other requests; Aearo required only abide by a budget;

33
In re Aearo Techs. LLC, 642 B.R. at 898.

34
In re Aearo Techs. LLC, 642 B.R. at 898.

35
In re Aearo Techs. LLC, 642 B.R. at 898.
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E Events of default no longer include extension of the
automatic stay, conversion or dismissal; 3M does not have
right to terminate agreement; and

E No financial conditions on 3M other than 3M to use com-
mercially reasonable efforts to maintain credit rating.36

The Funding Agreement, as approved by the boards of
Aearo and 3M, included the above modifications. The bank-
ruptcy court highlighted that the Independent Directors ad-
vised that Aearo “[s]hould not take the risk Bankruptcy Court
declines to extend the automatic stay, or other bankruptcy
[events of default], leaving the Aearo Entities marooned in
chapter 11 proceeding without funding.”37 The court also
emphasized that, under the Funding Agreement, 3M commit-
ted to satisfy all of Aearo's liabilities “such that each of the re-
spective Aearo Entities will have assets with a value greater
than its Liabilities and will have the financial capacity to
satisfy its obligations as they become due in the ordinary
course of its business . . .’ ’’38

Although Aearo agreed, in exchange for 3M's commitment,
to indemnify 3M for liabilities related to the earplug claims,
the bankruptcy court perceived the indemnification obliga-
tion to be circular and, as a result, meaningless for purposes
of the court's analysis. The court stated that “[a] plain read-
ing of the Funding Agreement is that Aearo must repay any
indemnity obligation to 3M, but may do so by asking 3M for
the money to do so. The net effect to Aearo is zero.”39 More-
over, while 3M's funding commitment to cover chapter 11 case
expenses and fund a trust for payment of claims was un-
capped, the court found that the Funding Agreement was not
a loan since it did not impose any real repayment obligations
on Aearo.40

The bankruptcy court acknowledged that the Funding
Agreement did condition 3M's obligation “to pay Aearo's
Chapter 11 administrative expenses and indemnification
obligations only after Aearo has exhausted its own assets,

36
In re Aearo Techs. LLC, 642 B.R. at 898–99.

37
In re Aearo Techs. LLC, 642 B.R. at 899.

38
In re Aearo Techs. LLC, 642 B.R. at 899.

39
In re Aearo Techs. LLC, 642 B.R. at 899 (footnote omitted).

40
In re Aearo Techs. LLC, 642 B.R. at 899.
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including cash reserves and all available insurance.”41 The
Court viewed it as significant that “3M's obligations under
the Funding Agreement [were] not conditioned on Aearo seek-
ing or obtaining a stay of the Pending Litigation as to 3M.”42

The bankruptcy court based on the evidence determined
that 3M would be able to make the payments required under
the Funding Agreement, stating:

The Independent Directors reviewed 3M's finances and con-
cluded that 3M will be able to fund the payments provided for
under the Funding Agreement. 3M's most recent SEC filings
show it to be strong financially with no going concern warnings.
Specifically, Stein testified that he was confident of 3M's
financial wherewithal and believed that the Funding Agree-
ment provided a “clear path” to restructuring the Aearo Enti-
ties even absent a stay of the Pending Actions.43

The court, while admitting that it was tempting to be
influenced by the size and complexity of the MDL at issue in
the case, said that size alone was not a sufficient basis for
concluding that an injunction was necessary for Aearo's reor-
ganization or that creditors would be negatively impacted in
the absence of an injunction.44

IV. Commencement of Aearo's Chapter 11 Cases

Summarizing its rationale for entering chapter 11, Aearo
stated that “[g]iven the lack of clarity provided by the bell-
wether process, as well as the significant burden, uncertainty,
and anticipated duration of the hundreds of thousands of
remaining cases, Aearo . . . concluded that continued litiga-
tion could not bring an efficient, equitable, or expeditious res-
olution to the CAEv2 claims asserted against it. . . . Accord-
ingly, Aearo filed for Chapter 11 protection on July 26, 2022.”45

On the same day that Aearo commenced its chapter 11 case, it
filed a complaint (the “Complaint”) and the PI Motion in the
bankruptcy court seeking: (1) a determination that the
automatic stay of 11 U.S.C.A. § 362(a)(1) and § 362(a)(3) ap-

41
In re Aearo Techs. LLC, 642 B.R. at 900 (footnote omitted).

42
In re Aearo Techs. LLC, 642 B.R. at 900.

43
In re Aearo Techs. LLC, 642 B.R. at 900.

44
In re Aearo Techs. LLC, 642 B.R. at 912.

45
Opening Brief for Debtor-Appellants, 7th Circuit Case No. 22-2606,

Doc No. 31, p. 11 (filed 12/12/2022).
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plies to CAEv2 claims against 3M; or (2) a preliminary injunc-
tion under 11 U.S.C.A. § 105(a) enjoining continued prosecu-
tion of CAEv2 claims against 3M during the chapter 11 cases
(a temporary restraining order was also sought on an interim
basis).46 The Complaint and the PI Motion sought relief
“against ‘those Parties listed on Appendix to the Complaint,’
i.e., the named plaintiffs in the Pending Actions, as well as
any party who holds, or may seek to hold, Aearo and/or 3M li-
able for injury related to the CAEv2 (the “Stay
Defendants”).”47

Together, the Complaint and the PI Motion, sought to stay
the Pending Actions against 3M and all of its affiliates and
not just with regard to the Aearo entities that commenced
chapter 11 bankruptcy cases. Aero asserted “that the auto-
matic stay imposed by § 362(a) of the Bankruptcy Code
prohibits further prosecution of the Pending Actions against
not just Aearo, but also 3M.”48 The bankruptcy court summa-
rized Aearo's arguments as follows:

Aearo essentially makes three arguments: (1) that the Stay
Defendants have asserted claims of joint and several liability
against 3M and Aearo, essentially treating them as a single
entity, such that a judgment against 3M is effectively a judg-
ment against Aearo; (2) 3M and Aearo are co-insured under
shared insurance policies, the proceeds of which may be
depleted if the Pending Actions are not stayed as to 3M; and (3)
Aearo is obligated to indemnify 3M and its non-debtor affiliates
for any losses related to the CAEv2 claims. For essentially these
same reasons, Aearo alternatively asks the Court to exercise its
authority under § 105(a) of the Bankruptcy Code to enjoin the
Pending Actions as to 3M.49

46
“The Court conducted a hearing on Aearo's request for a temporary

restraining order on July 27, 2022. At that hearing, the Court neither
granted nor denied the request. Rather, the matter was resolved, at least to
some extent, by a limited three-week “pause” of the subject litigation pend-
ing a hearing on Aearo's request for a preliminary injunction.” In re Aearo
Techs. LLC, 642 B.R. at 896, n.2.

47
In re Aearo Techs. LLC, 642 B.R. at 901.

48
In re Aearo Techs. LLC, 642 B.R. at 901.

49
In re Aearo Techs. LLC, 642 B.R. at 901.
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Numerous law firms representing CAEv2 plaintiffs and the
United States Trustee (“UST”) objected to the PI Motion.50

Less than three weeks after the commencement of Aearo's
chapter 11 case, the bankruptcy court held a 3-day eviden-
tiary hearing on the PI Motion. The court denied the PI Mo-
tion and Aearo sought and obtained certification of a direct
appeal to the Seventh Circuit Court of Appeals.51

V. Statutory Basis for Staying Actions Against Non-Debtors

a. Automatic Stay

Upon the commencement of a bankruptcy case, an auto-
matic stay goes into effect.52 “When a bankruptcy petition is
filed, the stay provisions of § 362(a) automatically take effect
and pre-petition creditors are prohibited from taking certain
actions to collect their debts.”53 It is self-executing and no

50
“The Court conducted a hearing on Aearo's request for a temporary

restraining order on July 27, 2022 [the day after the commencement of the
chapter 11 case]. At that hearing, the Court neither granted nor denied the
request. Rather, the matter was resolved, at least to some extent, by a
limited three-week “pause” of the subject litigation pending a hearing on
Aearo's request for a preliminary injunction.” In re Aearo Techs. LLC, 642
B.R. at 895, n.2.

51
In re Aearo Technologies LLC, 642 B.R. 891 (Bankr. S.D. Ind. 2022).

Pursuant to an order entered on October 12, 2022, the Seventh Circuit
granted the petition of Aearo for authorization of direct appeal under 28
U.S.C.A. § 158(d)(2). Aearo Technologies, LLC, et al. v. Those Parties Listed
on Appendix A to the Complaint and John & Jane Does, 1-1000 (In re Aearo
Technologies, LLC), Appeal No. 22-2606 (7th Cir.). On September 12, 2023,
the debtors, as appellants, and the appellee Official Committee of Unse-
cured Creditors for Tort Claimants—Related to Use of Combat Arms Ver-
sion 2 Earplugs jointly moved the appeals court to hold the appeal in abey-
ance based on a settlement entered in the In re 3M Combat Arms Earplugs
Multidistrict Litigation (“MDL”). Document No. 133, Appeal No. 2206 (7th
Cir.). On September 13, 2023, the Seventh Circuit granted the motion and
suspended the appeal pending implementation of the settlement agree-
ment in the In re 3M Combat Arms Earplugs MDL. Document No. 134, Ap-
peal No. 2206 (7th Cir.).

52
11 U.S.C.A. § 362.

53
In re Aearo Techs. LLC, 642 B.R. at 903, citing 11 U.S.C.A. § 362 and

Matter of Vitreous Steel Products Co., 911 F.2d 1223, 1231, Bankr. L. Rep.
(CCH) ¶ 73583, 12 U.C.C. Rep. Serv. 2d 549 (7th Cir. 1990).
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court order is required.54 The effect of the stay is to prohibit
and invalidate certain post-bankruptcy action taken against
the debtor, property of the debtor, or property of the bank-
ruptcy estate. “The automatic stay is indeed a powerful tool of
the bankruptcy courts” designed to ‘‘ ‘protect the debtor from
an uncontrollable scramble for its assets in different courts
. . .’ ’’55

The purpose of the stay is to give the debtor a breathing
spell from creditor action; to achieve an equality of distribu-
tion of the estate assets among claimants; and to promote an
orderly administration of the bankruptcy case.56 The auto-
matic stay is a basic protection afforded debtors under the
Bankruptcy Code and its scope is intended to be broad.57 Fur-
ther, it is not only a fundamental debtor protection device,
but is intended to provide protection to creditors by deterring
dismemberment of the estate and encouraging equality of

54
In re Aearo Techs. LLC, 642 B.R. at 903 (“The automatic stay is self-

executing, effective upon filing of the bankruptcy petition. In re Gruntz, 202
F.3d 1074, 1081, 35 Bankr. Ct. Dec. (CRR) 160, 43 Collier Bankr. Cas. 2d
(MB) 921, Bankr. L. Rep. (CCH) ¶ 78102 (9th Cir. 2000).”).

55
In re Aearo Techs. LLC, 642 B.R. at 903 (quoting Fox Valley Const.

Workers Fringe Ben. Funds v. Pride of Fox Masonry and Expert Restora-
tions, 140 F.3d 661, 666, 48 Fed. R. Evid. Serv. 1453 (7th Cir. 1998) (quoting
A.H. Robins Co., Inc. v. Piccinin, 788 F.2d 994, 998, 14 Bankr. Ct. Dec. (CRR)
752, 15 Collier Bankr. Cas. 2d (MB) 235, Bankr. L. Rep. (CCH) ¶ 71094 (4th
Cir. 1986) (rejected by, Algemene Bank Nederland, N.V. v. Hallwood
Industries, Inc., 133 B.R. 176 (W.D. Pa. 1991)) and (rejected by, In re PTI
Holding Corp., 346 B.R. 820 (Bankr. D. Nev. 2006))).

56
Hillis Motors, Inc. v. Hawaii Auto. Dealers' Ass'n, 997 F.2d 581,

585–586, 29 Collier Bankr. Cas. 2d (MB) 470, Bankr. L. Rep. (CCH) ¶ 75331,
1993-1 Trade Cas. (CCH) ¶ 70285 (9th Cir. 1993); In re Siciliano, 13 F.3d
748, 750, 30 Collier Bankr. Cas. 2d (MB) 667, Bankr. L. Rep. (CCH) ¶ 75656
(3d Cir. 1994).

57
Midlantic Nat. Bank v. New Jersey Dept. of Environmental Protec-

tion, 474 U.S. 494, 503, 106 S. Ct. 755, 760, 88 L. Ed. 2d 859, 13 Bankr. Ct.
Dec. (CRR) 1262, 13 Bankr. Ct. Dec. (CRR) 1269, 13 Collier Bankr. Cas. 2d
(MB) 1355, 23 Env't. Rep. Cas. (BNA) 1913, Bankr. L. Rep. (CCH) ¶ 70923,
16 Envtl. L. Rep. 20278 (1986); In re Schwartz, 954 F.2d 569, 571, 22 Bankr.
Ct. Dec. (CRR) 845, 26 Collier Bankr. Cas. 2d (MB) 649, Bankr. L. Rep.
(CCH) ¶ 74539, 92-1 U.S. Tax Cas. (CCH) ¶ 50069, 69 A.F.T.R.2d 92-548
(9th Cir. 1992); Matter of Fernstrom Storage and Van Co., 938 F.2d 731,
735, 21 Bankr. Ct. Dec. (CRR) 1565, Bankr. L. Rep. (CCH) ¶ 74126 (7th Cir.
1991); In re Stringer, 847 F.2d 549, 551, 17 Bankr. Ct. Dec. (CRR) 1169, 19
Collier Bankr. Cas. 2d (MB) 233, Bankr. L. Rep. (CCH) ¶ 72297 (9th Cir.
1988).
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distribution.58 Relief from the automatic stay may be sought
by filing a motion with the bankruptcy court.59

The Aearo court summarized the purpose underlying the
automatic stay as follows:

The purpose of the automatic stay is ‘‘ ‘to prevent certain credi-
tors from gaining a preference for their claims against the
debtor; to forestall the depletion of the debtor's assets due to
legal costs in defending proceedings against it; and, in general,
to avoid interference with the orderly liquidation or rehabilita-
tion of the debtor.’ ’’ In re Rexene Prod. Co., 141 B.R. 574, 576
(Bankr. D. Del. 1992) (quoting Borman v. Raymark Indus., Inc.,
946 F.2d 1031, 1036 (3rd Cir. 1991)). The stay preserves what
remains of the debtor's estate and “provide[s] a systematic eq-
uitable liquidation procedure for all creditors, secured as well
as unsecured . . . thereby preventing a ‘chaotic and uncon-
trolled scramble for the debtor's assets in a variety of uncoordi-
nated proceedings in different courts.’ ’’ Holtkamp v. Littlefield
(In re Holtkamp), 669 F.2d 505, 508 (7th Cir. 1982) (quoting In
re Frigitemp Corp., 8 B.R. 284, 289 (S.D.N.Y. 1981)).60

Subsection (a) of Bankruptcy Code Section 362 sets out the
explicit statutory scope of the automatic stay by listing the
acts that are stayed by the commencement of a bankruptcy
case.61 Specifically, Subsections (1) through (8) of Section
362(a) stay:

1. The commencement or continuation of any judicial,
administrative or other proceeding against the debtor based
upon a pre-bankruptcy (“prepetition”) claim;

2. The enforcement of a prepetition judgment against the
debtor or estate property;

3. Any act to obtain possession of or from property of the
estate or to exercise control over property of the estate;

4. Any act to create, perfect or enforce any lien against
property of the estate;

5. Any act to create, perfect or enforce any lien against

58
Hillis Motors, Inc., 997 F.2d at 585–586; U.S. v. Dos Cabezas Corp.,

995 F.2d 1486, 1491, Bankr. L. Rep. (CCH) ¶ 75305 (9th Cir. 1993); In re
Lopez-Soto, 764 F.2d 23, 27, Bankr. L. Rep. (CCH) ¶ 70584, 2 Fed. R. Serv.
3d 662 (1st Cir. 1985) Farm Credit of Cent. Florida, ACA v. Polk, 160 B.R.
870, 873 (M.D. Fla. 1993).

59
See 11 U.S.C.A. § 362(d) and Fed. R. Bankr. P. 9014.

60
In re Aearo Techs. LLC, 642 B.R. at 903.

61
11 U.S.C.A. § 362(a).
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property of the debtor, to the extent it secures a prepetition
claim;
6. Any act to collect, assess or recover a prepetition claim

against the debtor;
7. Setoff of a prepetition debt owing to the debtor; and
8. Commencement or continuation of a Tax Court proceed-

ing concerning the debtor.

Aearo contended “that the Pending Actions are, or should
be, stayed under both §§ 362(a)(1) and (a)(3) of the Bank-
ruptcy Code as the Pending Actions relate to 3M.”62 As
reflected above, section 362(a)(1) covers the commencement
or continuation of litigation or other proceedings against the
debtor that could have been commenced before the bank-
ruptcy case. Section 362(a)(3) applies to acts to obtain posses-
sion of or control over property of the estate. Upon the com-
mencement of a bankruptcy case, an estate is created that
generally comprises “all legal and equitable interests of the
debtor in property as of the commencement of the case.”63

Section 362(b) creates certain exceptions to the automatic
stay.64 In addition to the statutory exceptions, there are other
actions which are not ordinarily automatically stayed because
they are not affirmatively prohibited under Bankruptcy Code
section 362(a). Among other things, such actions generally
include collection efforts against non-debtor co-obligors,
guarantors, co-defendants, partners, and sureties.65

“Any discussion of whether to extend the automatic stay to

62
In re Aearo Techs. LLC, 642 B.R. at 903.

63
11 U.S.C.A. Section 541(a)(1).

64
11 U.S.C.A. § 362(b). None of the enumerated statutory exceptions to

the automatic stay apply to the earplug litigation claims asserted against
Aearo.

65
National Tax Credit Partners, L.P. v. Havlik, 20 F.3d 705, 707, 25

Bankr. Ct. Dec. (CRR) 751, 30 Collier Bankr. Cas. 2d (MB) 1912, Bankr. L.
Rep. (CCH) ¶ 75802 (7th Cir. 1994) (“Bankruptcy does not affect third-
party guarantees of a debtor's obligations.”); Edwards v. Armstrong World
Industries, Inc., 6 F.3d 312, 316, 24 Bankr. Ct. Dec. (CRR) 1445, 30 Collier
Bankr. Cas. 2d (MB) 148, Bankr. L. Rep. (CCH) ¶ 75514 (5th Cir. 1993)
(“[T]he statute [section 362(a)] limits the bankruptcy court to stays in only
those proceedings in which the debtor or his or her property is in
controversy.”); United States v. Dos Cabezas Corp., 995 F.2d at 1491; Owen
Healthcare, Inc. v. Franklin Square Hosp., 159 B.R. 453, 457 (E.D. Pa. 1993)
(The automatic stay is limited to debtors and does not encompass non-
bankrupt co-defendants.); Matter of Russell Corp., 156 B.R. 347, 350, 24

NORTON ANNUAL SURVEY OF BANKRUPTCY LAW, 2024 EDITION

332

Arin Berkson
NASBL



a party other than the Debtor must begin with an
acknowledgement: Congress granted debtors a stay, not non-
debtors.”66 While acknowledging the broad scope of the
automatic stay, the Aero court recited and supported the gen-
eral rule that the automatic stay does not ordinarily protect
non-debtors, stating:
Section 362(a)(1), while broad, generally protects only the
debtor, not non-bankrupt co-debtors like 3M. Pitts v. Unarco
Indus., Inc., 698 F.2d 313, 314 (7th Cir. 1983) (“The clear
language of Section 362(a)(1) thus extends the automatic stay
provision only to the debtor filing bankruptcy proceedings and
not to non-bankrupt co-defendants.”); Lee v. RCN Corp., No. 03
C 5866, 2004 U.S. Dist. LEXIS 18941, 2004 WL 2108577, at *1
(N.D. Ill. Sept. 20, 2004) (§ 362 is intended to protect the assets
of the debtor for the benefit of creditors and is “not designed to
afford collateral benefits to non-debtor parties involved in liti-
gation with the debtor as party defendants or as co-
defendants.”). This section “does not prevent actions against
non-debtor obligors, debtor's sureties or guarantors. It does not
protect separate legal entities, corporations, partnerships or
non-debtor co-defendants in pending litigation.” In re Len-
gacher, 485 B.R. 380, 383 (Bankr. N.D. Ind. 2012); see also In re
White, 415 B.R. 696, 698 (Bankr. N.D. Ill. 2009) (“Generally,
the automatic stay protects the bankruptcy debtor and does not
bar suits against third parties, such as non-debtor entities, even
when wholly owned by the debtor, or the debtor's insurers,
guarantors, and sureties.”).67

The Aero court first turned to addressing “whether
§ 362(a)(1) has any direct applicability—at least within
governing Seventh Circuit law—to non-debtors.”68 Foreshad-
owing its ultimate conclusion, the court stated that “[b]ased
on the foregoing authority and the plain language of the

Bankr. Ct. Dec. (CRR) 676 (Bankr. N.D. Ga. 1993) (“It [the automatic stay
of the preservation of assets of the debtor.”).

66
In Re Mariner Health Central, Inc, 2023 WL 187175, *9 (Bankr. N.D.

Cal. 2023), citing 11 U.S.C.A. § 362(a); In re Chugach Forest Products, Inc.,
23 F.3d 241, 246, 30 Collier Bankr. Cas. 2d (MB) 1877, Bankr. L. Rep. (CCH)
¶ 75865, 1994 A.M.C. 1886 (9th Cir. 1994) (“As a general rule, ‘[t]he
automatic stay of section 362(a) protects only the debtor, property of the
debtor or property of the estate. It does not protect non-debtor parties or
their property.’ ’’) (citing Advanced Ribbons & In re Advanced Ribbons and
Office Products, Inc., 125 B.R. 259, 263, 21 Bankr. Ct. Dec. (CRR) 913,
Bankr. L. Rep. (CCH) ¶ 73909 (B.A.P. 9th Cir. 1991).

67
In re Aearo Techs. LLC, 642 B.R. at 904.

68
In re Aearo Techs. LLC, 642 B.R. at 904.
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Bankruptcy Code, the Court is reluctant to conclude that
§ 362(a)(1), standing alone, offers sufficient statutory author-
ity to conclude that the Pending Actions are stayed automati-
cally as to 3M or to extend the protections of the stay to 3M.”69

This approach aligns with the standard perspective that
courts should be very careful about applying or extending the
automatic stay to non-debtors.70 Most courts applying and
extending the automatic stay to non-debtors have cited
“unusual circumstances” warranting extraordinary relief.”71

The bankruptcy court acknowledged, however, that “there
is ample case law” supporting the opposite conclusion from
what it held in Aearo, stating:

Admittedly, there is ample case law holding otherwise. Most
significantly, the Fourth Circuit, in two opinions issued in the
context of the A.H. Robins Co. bankruptcy case, held that a
bankruptcy court has multiple statutory bases for extending
the stay to a non-debtor party, including directly under
§ 362(a)(1). See A.H. Robins, 788 F.2d at 1001–1003, and A.H.
Robins Co., Inc. v. Aetna (In re A.H. Robins Co., Inc.), 828 F.2d
1023, 1024 (4th Cir. 1987).

In particular, the Fourth Circuit identified two exceptions to
the general rule that § 362(a)(1) does not apply to non-debtor
parties: (1) where there is such identity between the debtor and
third-party defendant where a judgment against the third-
party defendant will in effect be a judgment against the debtor,
and (2) where the pending litigation, though not brought
against the debtor, would cause the debtor irreparable harm.

69
In re Aearo Techs. LLC, 642 B.R. at 904.

70
See, e.g., In Re Mariner Health Central, Inc, 2023 WL 187175, *9

(Bankr. N.D. Cal. 2023) (“[C]ourts should be very careful about extending
the stay.”).

71
In Re Mariner Health Central, Inc, 2023 WL 187175, *9 (Bankr. N.D.

Cal. 2023), citing A.H. Robins Co., Inc. v. Piccinin, 788 F.2d 994, 999, 14
Bankr. Ct. Dec. (CRR) 752, 15 Collier Bankr. Cas. 2d (MB) 235, Bankr. L.
Rep. (CCH) ¶ 71094 (4th Cir. 1986) (rejected by, Algemene Bank Nederland,
N.V. v. Hallwood Industries, Inc., 133 B.R. 176 (W.D. Pa. 1991)) and
(rejected by, In re PTI Holding Corp., 346 B.R. 820 (Bankr. D. Nev. 2006))
(citing Matter of Johns-Manville Corp., 26 B.R. 405, 410, 9 Bankr. Ct. Dec.
(CRR) 1403, 7 Collier Bankr. Cas. 2d (MB) 1025, Bankr. L. Rep. (CCH)
¶ 69022 (Bankr. S.D. N.Y. 1983), order aff'd, 40 B.R. 219, 10 Collier Bankr.
Cas. 2d (MB) 643, Bankr. L. Rep. (CCH) ¶ 69600, 39 Fed. R. Serv. 2d 556
(S.D. N.Y. 1984)).
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A.H. Robins, 788 F.2d at 999. Application of these exceptions is
rare and reserved for “unusual circumstances.”72

Residing within the Seventh Circuit and reluctant to rely
on section 362(a)(1) to stay actions against a non-debtor, the
Aearo court emphasized that, while the Seventh Circuit and
courts within the Circuit had cited A.H. Robins and excep-
tions to the plain language of section 362(a)(1), they had not
“expansively discussed or formally adopted A.H. Robins in
this regard.”73 “Nor has the Circuit actually extended the stay
to a non-debtor party under that reasoning.”74

Unlike subsection 362(a)(1), the plain language of subsec-
tion 362(a)(3) extends the stay under that provision beyond
the debtor. Section 362(a)(3) extends to property of the estate.
The Aearo court explained as follows:

Specifically, § 362(a)(3) operates as a stay of “any act to obtain
possession of property of the estate or of property from the
estate or to exercise control over property of the estate.” The
scope of § 363(a)(3) is, therefore, broader than just the debtor.
See Nat'l Tax Credit Partners v. Havlik, 20 F.3d 705, 708 (7th
Cir. 1994) (§ 362(a)(3) “reaches farther, encompassing every ef-
fort to ‘exercise control over property of the estate.’ ’’). Aearo
argues that this broader scope includes the Pending Actions
against 3M. If that is the case, the Pending Actions were
automatically stayed by § 362(a)(3) as of the Petition Date,
obviating the need for an injunctive relief.75

The Aearo court described a two-step test to determine
whether section 363(a)(3) stays an action. “First, a court must
determine whether property of the estate is at issue; second,
a court must determine whether the action in question consti-
tutes an action to obtain possession of, or exercise control
over, the property in question.”76 While recognizing the large
shadow cast by the A.H. Robins decision, the Aearo court only

72
In re Aearo Techs. LLC, 642 B.R. at 904.

73
In re Aearo Techs. LLC, 642 B.R. at 904, referencingHarley-Davidson

Credit Corp. v. JHD Holdings Inc., 2020 WL 7078828, at *1 (W.D. Wis.
2020) and In re Caesars Entertainment Operating Co., Inc., 540 B.R. 637,
643 n.8, 61 Bankr. Ct. Dec. (CRR) 211, 74 Collier Bankr. Cas. 2d (MB) 1450
(Bankr. N.D. Ill. 2015).

74
In re Aearo Techs. LLC, 642 B.R. at 905.

75
In re Aearo Techs. LLC, 642 B.R. at 905.

76
In re Aearo Techs. LLC, 642 B.R. at 906, citing In re Klarchek, 508

B.R. 386, 395 (Bankr. N.D. Ill. 2014); In re Lee, 524 B.R. 798, 72 Collier
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explicitly agreed with the Fourth Circuit's conclusion to the
extent application of section 363(a)(3) was triggered, stating:

The Fourth Circuit's A.H. Robins decision again looms large in
this analysis, as that court held that § 362(a)(3) is one of “four
independent grounds on which it could stay the plaintiff's suit
against [the nondebtor third party].” A.H. Robins., 828 F.2d at
1024 (the other three being §§ 362(a)(1) and § 105(a) of the
Bankruptcy Code and a court's inherent powers under 28
U.S.C. § 1334); LTL Mgmt. 638 B.R. at 300–01. And the Court
agrees with this conclusion to the extent that the non-debtor
third party seeks to exercise control over property of a debtor's
estate given the plain language of the Bankruptcy Code and
the Seventh Circuit's pronouncement in Havlik.77

Discussing the contrary application of the law by the bank-
ruptcy court in the initial LTL chapter 11 case, the Aearo
court focused on the blurring of the lines between extending
the stay under section 362(a)(1) and granting injunctive relief
under Bankruptcy Code section 105, stating:

The bankruptcy court in In re LTL Mgmt. LLC, 638 B.R. 291,
299–301 (Bankr. N.J. 2022), recently grappled with this same
issue under similar facts—having been asked to extend the stay
to enjoin certain mass tort litigation as to non-debtor parties.
While the LTL court ultimately applied A.H. Robins’ more
expansive view of a bankruptcy Court's power to “extend the
stay” to non-debtor parties directly under § 362(a)(1), the court
nevertheless acknowledged that “many courts have used some
iteration of the phrases “extension of the stay” and “injunctive
relief” interchangeably when discussing whether to permit ac-
tions against nondebtor third parties to proceed,” while other
courts have cited only to § 105. Id. at 300. See also, Girardi,
2021 U.S. Dist. LEXIS 134283, 2021 WL 3033616 at *2 (‘‘ ‘It
should be noted that . . . extensions [of section 362(a)(1)] to
non-debtors, although referred to as extensions of the automatic
stay, were in fact injunctions issued by the bankruptcy court af-
ter hearing and the establishment of unusual need to take this
action [under § 105] to protect the administration of the bank-
ruptcy estate.’ ’’) (quoting Patton v. Bearden, 8 F.3d 343, 349
(6th Cir. 1993)).78

Bankr. Cas. 2d (MB) 1285 (Bankr. S.D. Ind. 2014), judgment aff'd, 2015 WL
4724944 (S.D. Ind. 2015).

77
In re Aearo Techs. LLC, 642 B.R. at 905–06.

78
In re Aearo Techs. LLC, 642 B.R. at 905.
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b. Section 105 and the Bankruptcy Court's Equitable
Powers

Aearo argued that to the extent the automatic stay of sec-
tion 362(a)(1) and (a)(3) did not apply to actions against 3M,
the bankruptcy court should enjoin the actions pursuant to
section 105(a) of the Bankruptcy Code.79 Under section 105(a),
“[a] bankruptcy court has statutory authority to issue any or-
der, process, or judgment that is necessary or appropriate to
carry out the provisions of” the Bankruptcy Code.”80

Although bankruptcy courts are often referred to as courts
of equity,81 bankruptcy judges exercise their equitable powers
within the confines of the Bankruptcy Code.82 The Bankruptcy
Code is comprised of detailed statutory provisions. Further,
the Supreme Court has stated that “[i]t is hornbook law that
§ 105(a) ‘does not allow the bankruptcy court to override ex-
plicit mandates of other sections of the Bankruptcy Code.’
. . . Section 105(a) confers authority to ‘carry out’ the provi-
sions of the Code, but it is quite impossible to do that by tak-
ing action that the Code prohibits.”83Accordingly, the Supreme
Court has dictated that a bankruptcy court's statutory pow-
ers under section 105(a) and any remaining equitable powers
“may not be exercised in contravention of the Code.”84

While acknowledging the limitations on its equitable pow-
ers, precluding contravention of the Bankruptcy Code, the

79
In re Aearo Techs. LLC, 642 B.R. at 907.

80
Law v. Siegel, 571 U.S. 415, 420, 134 S. Ct. 1188, 188 L. Ed. 2d 146,

59 Bankr. Ct. Dec. (CRR) 43, Bankr. L. Rep. (CCH) ¶ 82592 (2014), citing 11
U.S.C.A. § 105(a).

81
See Pepper v. Litton, 308 U.S. 295, 304, 60 S. Ct. 238, 84 L. Ed. 281

(1939) (“This Court has held that for many purposes ‘courts of bankruptcy
are essentially courts of equity, and their proceedings inherently proceed-
ings in equity.’ ’’) (citing Local Loan Co. v. Hunt, 292 U.S. 234, 240, 54 S. Ct.
695, 78 L. Ed. 1230, 93 A.L.R. 195 (1934)).

82
Siegel, 571 U.S. at 420–21 (In exercising its statutory and inherent

powers, “a bankruptcy court may not contravene specific statutory provi-
sions.”). The Ninth Circuit Court of Appeals stated that “[e]quity may not
be invoked to defeat clear statutory language, nor to reach results inconsis-
tent with the statutory scheme established by the Code.” In re Powerine Oil
Co., 59 F.3d 969, 973, 27 Bankr. Ct. Dec. (CRR) 623, 33 Collier Bankr. Cas.
2d (MB) 1778, Bankr. L. Rep. (CCH) ¶ 76554 (9th Cir. 1995).

83
Siegel, 571 U.S. at 421 (citation omitted).

84
Siegel, 571 U.S. at 423.
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Aearo court recognized that it was imbued with equitable
powers needed to fulfill its statutory duties, quoting from a
Seventh Circuit decision as follows:
Though § 105(a) does not give the bankruptcy court carte
blanche—the Court cannot, for example, take an action prohib-
ited by another provision of the Bankruptcy Code—it grants
extensive equitable powers that bankruptcy courts need in or-
der to be able to perform their statutory duties.”85

The Aearo court explained that it had the equitable power
to enjoin actions that, while not against the debtor, negatively
impact the value of the bankruptcy estate:

The authority to “stay actions in other courts extends beyond
claims by and against the debtor, to include “suits to which the
debtor need not be a party but which may affect the amount of
property in the bankrupt estate,” Zerand-Bernal Group v. Cox,
23 F.3d 159, 161–62 (7th Ct. 1994), or “the allocation of prop-
erty among creditors.” In re Memorial Estates, Inc., 950 F.2d
1364, 1368 (7th Cir.1992) (7th Cir.), cert. denied, 504 U.S. 986,
112 S. Ct. 2969, 119 L. Ed. 2d 589 (1992).86

The court further delineated that to obtain such injunctive
relief, the debtor ordinarily has the burden of establishing
“an adverse impact on the debtor's estate which seriously
threatens the debtor's ability to formulate and carry out a
plan of reorganization.”87

Generally, the starting point for considering injunctive
relief is to acknowledge that it is extraordinary, should be
granted sparingly, and only to the extent that the standards
for such relief are satisfied and to the extent necessary to
achieve the purpose of injunctive relief.88 Courts apply a four-
part test when evaluating the propriety of granting injunc-
tive relief: (a) has the proponent demonstrated a likelihood of
success on the merits; (b) has the proponent demonstrated

85
In re Aearo Techs. LLC, 642 B.R. at 908, quoting In re Caesars

Entertainment Operating Co., Inc., 808 F.3d 1186, 1188, 61 Bankr. Ct. Dec.
(CRR) 251, Bankr. L. Rep. (CCH) ¶ 82896 (7th Cir. 2015).

86
In re Aearo Techs. LLC, 642 B.R. at 907.

87
In re Aearo Techs. LLC, 642 B.R. at 907, quoting See In re Gathering

Restaurant, Inc., 79 B.R. 992, 1000 (Bankr. N.D. Ind. 1986) (quoting In re
Arrow Huss, Inc., 51 B.R. 853, 859, Bankr. L. Rep. (CCH) ¶ 70682 (Bankr.
D. Utah 1985).

88
Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7, 24,

129 S. Ct. 365, 172 L. Ed. 2d 249, 67 Env't. Rep. Cas. (BNA) 1225 (2008).
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that there is a likelihood that they will suffer irreparable
harm in the absence of injunctive relief; (c) do the balance of
hardships tip in favor of one party or the other; (d) would
granting the injunctive relief further public policy?89

In Aearo, the court did not wrestle with the standard four-
part test. Rather, the court focused on the limitations of sec-
tion 105 and declared that “Section 105 . . . is merely a vehi-
cle to carry out the otherwise provided powers of the
bankruptcy court [and] [m]ay not be used to create new law.”90

Following from that conclusion, the court held that in order to
properly exercise its power to grant an injunction under sec-
tion 105, it was necessary for it to first find “that the matter
Aearo seeks to enjoin—the Pending Actions as they relate to
3M—falls within the Court's jurisdiction.”91 Under the Aearo
court's approach, it is only after and if the first jurisdictional
inquiry is satisfied that the court would turn to the second in-
quiry regarding the appropriateness of the requested
injunction.92

VI. Jurisdiction

The federal courts are courts of limited jurisdiction, and
“neither the bankruptcy court nor the parties can write their
own jurisdictional ticket.”93 “Like all federal courts, the juris-
diction of the bankruptcy courts is created and limited by

89
Winter, 555 U.S. at 20.

90
In re Aearo Techs. LLC, 642 B.R. at 907, quoting In re Sybaris Clubs

Intern., Inc., 189 B.R. 152, 155, 28 Bankr. Ct. Dec. (CRR) 263, Bankr. L.
Rep. (CCH) ¶ 76842 (Bankr. N.D. Ill. 1995) (citing Matter of Lloyd, 37 F.3d
271, 275, 31 Collier Bankr. Cas. 2d (MB) 1786, Bankr. L. Rep. (CCH)
¶ 76125 (7th Cir. 1994)).

91
In re Aearo Techs. LLC, 642 B.R. at 908, citing Celotex Corp. v.

Edwards, 514 U.S. 300, 307, 115 S. Ct. 1493, 131 L. Ed. 2d 403, 27 Bankr.
Ct. Dec. (CRR) 93, 32 Collier Bankr. Cas. 2d (MB) 685, Bankr. L. Rep. (CCH)
¶ 76456, 31 Fed. R. Serv. 3d 355 (1995).

92
In re Aearo Techs. LLC, 642 B.R. at 908, citing Dore & Associates

Contracting, Inc. v. American Druggists' Ins. Co., 54 B.R. 353, 357, Bankr.
L. Rep. (CCH) ¶ 70839 (Bankr. W.D. Wis. 1985) (“Two separate inquiries
need to be undertaken before the bankruptcy court may issue a prelimi-
nary injunction pursuant to § 105(a): The first inquiry is jurisdictional and
the second inquiry is the appropriateness of the injunction . . .”).

93
In re Resorts Intern., Inc., 372 F.3d 154, 161, 43 Bankr. Ct. Dec. (CRR)

46 (3d Cir. 2004).
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statute.”94 A bankruptcy court's subject matter jurisdiction is
in rem and is limited to the res of the estate.95 Its jurisdiction
is limited to “civil proceedings arising under title 11, or aris-
ing in or related to cases under title 11.”96 Congress divided
bankruptcy proceedings into three types: (1) those that “arise
under” title 11; (2) those that “arise in” a bankruptcy case; (3)
and those that are “related to” a bankruptcy case. Cases that
“arise under” or “arise in” a bankruptcy case are known as
core bankruptcy proceedings, while “related to” proceedings
are non-core.97

The phrases “arising under” and “arising in” found in 28
U.S.C.A. Section 1334(b) are terms of art.98 “Proceedings ‘aris-
ing under’ title 11 involve causes of action created or deter-
mined by a statutory provision of that title.”99Amatter “arises
under” the Bankruptcy Code if its existence depends on a
substantive provision of bankruptcy law. That is, if it involves
a cause of action created or determined by a statutory provi-
sion of the Bankruptcy Code.100 “Similarly, proceedings ‘aris-
ing in’ title 11 are not those created or determined by the
bankruptcy code, but which would have no existence outside

94
Celotex Corp. v. Edwards, 514 U.S. 300, 307, 115 S. Ct. 1493, 131 L.

Ed. 2d 403, 27 Bankr. Ct. Dec. (CRR) 93, 32 Collier Bankr. Cas. 2d (MB)
685, Bankr. L. Rep. (CCH) ¶ 76456, 31 Fed. R. Serv. 3d 355 (1995). “The
jurisdiction of the bankruptcy courts, like that of other federal courts, is
grounded in, and limited by, statute.” In re Aearo Techs. LLC, 642 B.R. at
908 (discussing 28 U.S.C.A. § 1334(b)).

95
Central Virginia Community College v. Katz, 546 U.S. 356, 362, 126

S. Ct. 990, 163 L. Ed. 2d 945, 45 Bankr. Ct. Dec. (CRR) 254, 54 Collier Bankr.
Cas. 2d (MB) 1233, Bankr. L. Rep. (CCH) ¶ 80443 (2006) (“Bankruptcy
jurisdiction, at its core, is in rem.”).

96
28 U.S.C.A. § 1334(b).

97
28 U.S.C.A. § 157(b)(1) to (2)(C).

98
In re Wilshire Courtyard, 729 F.3d 1279, 1285, 58 Bankr. Ct. Dec.

(CRR) 117 (9th Cir. 2013).
99
In re Courtyard, 729 F.3d at 1285.

100
“[P]roceedings ‘arising under’ the Bankruptcy Code are those that

present a substantive question of bankruptcy law.” In re Aearo Techs. LLC,
642 B.R. at 908, citing Bush v. United States, 939 F.3d 839, 844, 67 Bankr.
Ct. Dec. (CRR) 188, 124 A.F.T.R.2d 2019-6022 (7th Cir. 2019).
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of a bankruptcy case.”101 “A proceeding ‘arises in’ a case under
the Bankruptcy Code if it is an administrative matter unique
to the bankruptcy process that has no independent existence
outside of bankruptcy and could not be brought in another
forum, but whose cause of action is not expressly rooted in
the Bankruptcy Code.”102

TheAearo court succinctly summarized its view of the scope
of “related to” jurisdiction by exclaiming that “proceedings
‘related to’ the Bankruptcy Code are those that have a
potential effect on other creditors.”103 In Aearo, the parties
and the court agreed that the focus of the court's section 105
analysis should be on the court's “related to” jurisdiction.104 In
that regard, relying on Seventh Circuit authority, the court
continued:
Here, the parties agree that the Court should focus its § 105
analysis on the Court's “related to” jurisdiction. The Court
agrees. As the court in Zerand-Bernal instructs, “related to”
jurisdiction is “primarily intended to encompass tort, contract,
and other legal claims by and against the debtor, claims that,
were it not for bankruptcy, would be ordinary stand-alone
lawsuits between the debtor and others but that § 1334(b) al-
lows to be forced into bankruptcy court so that all claims by
and against the debtor can be determined in the same forum.”
Zerand—Bernal, 23 F.3d at 161 (citation omitted). See also
Fisher v. Apostolou, 155 F.3d 876, 882 (7th Cir. 1998). Taken
one step further, it would seem that claims asserted against a
joint-tortfeasor of the debtor are subject to this same logic.105

Some courts have taken a broad view that a proceeding is

101
In re Aearo Techs. LLC, 642 B.R. at 908. (citations omitted). “Proceed-

ings ‘arising in’ the Bankruptcy Code are those that concern a matter
exclusive to bankruptcy law and practice.” In re Aearo Techs. LLC, 642 B.R.
at 908, citing Bush, 939 F.3d at 844.

102
In re Ray, 624 F.3d 1124, 1131, 53 Bankr. Ct. Dec. (CRR) 222, 64

Collier Bankr. Cas. 2d (MB) 700, Bankr. L. Rep. (CCH) ¶ 81873 (9th Cir.
2010).

103
In re Aearo Techs. LLC, 642 B.R. at 908, citing Bush, 939 F.3d at

844–46.
104
In re Aearo Techs. LLC, 642 B.R. at 908.

105
In re Aearo Techs. LLC, 642 B.R. at 908–09 (footnote omitted). The

Aearo court noted (and rejected) that there could be an argument made
that “arising under” jurisdiction provided it with a basis for issuing the
requested injunction, stating:

The Court notes that there is at least some argument to be made that it has
“arising under” jurisdiction to issue an injunction under § 105. See In re Caesars
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“related to” a bankruptcy case if its “outcome might have any
conceivable effect on the bankrupt estate.”106 The Aearo court
described this approach as a “sweeping standard” for “related
to” jurisdiction and recognized it had been adopted by many
of the Courts of Appeal, stating:

Many courts recognize that an indirect effect upon the estate
might be sufficient to confer jurisdiction under an interpreta-
tion of § 1334(b)'s “related to” jurisdiction adopted by many
circuits. That sweeping standard requires only that the outcome
of the proceeding “could conceivably have any effect” upon the
bankruptcy estate. See Pacor, Inc. v. Higgins, 743 F.2d 984,
994 (3rd Cir. 1984); In re G.S.F. Corp., 938 F.2d 1467, 1475 (1st
Cir. 1991); A.H. Robins Co., 788 F.2d 994, 1002 at n. 11; In re
Wood, 825 F.2d 90, 93 (5th Cir. 1987); Robinson v. Michigan
Consol. Gas Co., 918 F.2d 579, 583–84 (6th Cir. 1990); In re
Dogpatch U.S.A., Inc., 810 F.2d 782, 786 (8th Cir. 1987); In re
Fietz, 852 F.2d 455, 457 (9th Cir.1988); In re Gardner, 913 F.2d
1515, 1518 (10th Cir. 1990); In re Lemco Gypsum, Inc., 910 F.2d
784, 788 (11th Cir.1990).107

The “more constrained approach” of the Seventh Circuit
with regard to “related to” jurisdiction governed the Aearo
Court's disposition of the case.108 Based on this narrower view
of “related to” jurisdiction, “[a] case is ‘related’ to a bankruptcy

Entm't Operating Co, Inc., 533 B.R. 714 (Bankr. N.D. Ill. 2015) (“[A] claim to
enjoin civil actions in other courts [] is created by § 105(a) of the Code” and, thus,
can be said to “arise under” the Bankruptcy Code). While the Seventh Circuit
did not expressly reject that statement in reversing the bankruptcy court on ap-
peal, the Court emphasized (literally) that the bankruptcy court's “related to”
jurisdiction was the appropriate focus. See Caesars, 808 F.3d at 1188 (Section
1334(b) provides that ‘‘ ‘the district courts have original but not exclusive juris-
diction of all civil matters arising under title 11, or arising in or related to cases
under title 11.’ ’’) (quoting 28 U.S.C.A. § 1334(b) (emphasis added by the Seventh
Circuit). Even without Caesar's guidance, the Court is disinclined to read “aris-
ing under” so broadly, as it would render § 105(a) far too powerful in light of the
Court's otherwise limited jurisdiction.

In re Aearo Techs. LLC, 642 B.R. at 909, n.12.
106
In re Cuyahoga Equipment Corp., 980 F.2d 110, 114, 35 Env't. Rep.

Cas. (BNA) 1793, Bankr. L. Rep. (CCH) ¶ 75020, 23 Envtl. L. Rep. 20308
(2d Cir. 1992) Parmalat Capital Finance Ltd. v. Bank of America Corp., 639
F.3d 572, 579 (2d Cir. 2011); SPV Osus Ltd. v. UBS AG, 882 F.3d 333,
339–340, 65 Bankr. Ct. Dec. (CRR) 60 (2d Cir. 2018).

107
In re Aearo Techs. LLC, 642 B.R. at 909.

108
In re Aearo Techs. LLC, 642 B.R. at 909 (“The Seventh Circuit,

however, has adopted a more constrained approach to “related to” jurisdic-
tion and has repeatedly emphasized that the bankruptcy court should
interpret its jurisdiction narrowly”), citing Zerand-Bernal, 23 F.3d at 161;
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when the dispute ‘affects the amount of property for distribu-
tion [i.e., the debtor's estate] or the allocation of property
among creditors.’ ’’109 The court expanded its explanation of
the more constrained approach to “related to” jurisdiction as
follows:

“[C]ommon sense cautions against an open-ended interpreta-
tion of the ‘related to’ statutory language ‘in a universe where
everything is related to everything else.’ ’’ Matter of FedPak
Sys., Inc., 80 F.3d 207, 214 (7th Cir. 1996). Thus, simply
because a dispute may have some type of nexus to a bankruptcy
proceeding is not enough to give the court “related to” jurisdic-
tion over it. Home Ins. Co., 889 F.2d at 749. That jurisdiction
requires a direct effect upon either the assets of the estate or
their distribution to creditors. “Overlap between the bankrupt's
affairs and another dispute is insufficient . . .” Home Ins. Co.,
889 F.2d at 749.

VII. Federal Common Law

While there is no reference to the term in the bankruptcy
court's decision, the court's ruling in Aearo can be viewed as
one rejecting an application of federal common law. As
discussed below, the Aearo court declined to extend the
automatic stay to protect non-debtor 3M where neither sec-
tion 362(a)(1) nor 362(a)(3) explicitly refer to staying actions
against non-debtors. Further, the court did not perceive ei-
ther application of the automatic stay or the imposition of an
injunction to protect 3M to be necessary for a successful reor-
ganization of Aero.

Although definitions of federal common law may vary, the
Supreme Court views the term, “in the strictest sense, [as] a
rule of decision that amounts, not simply to an interpretation
of a federal statute, but rather to the judicial ‘creation’ of a
special federal rule of decision.”110 Longstanding precedent, as
famously proclaimed by Justice Brandeis, in Erie R. Co. v.

Home Ins. Co. v. Cooper & Cooper, Ltd., 889 F.2d 746, 749, 19 Bankr. Ct.
Dec. (CRR) 1688, Bankr. L. Rep. (CCH) ¶ 73156 (7th Cir. 1989).

109
In re Aearo Techs. LLC, 642 B.R. at 909, quoting Mem'l. Estates, 950

F.2d at 1368 (quoting Xonics, 813 F.2d at 131).
110
Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 118 S. Ct. 2257,

141 L. Ed. 2d 633, 77 Fair Empl. Prac. Cas. (BNA) 1, 73 Empl. Prac. Dec.
(CCH) ¶ 45340, 170 A.L.R. Fed. 677 (1998).
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Tompkins is that there is “no federal general common law.”111

It is also long established, however, that there is federal com-
mon law in limited circumstances.

The Supreme Court has exclaimed that “[t]he cases in
which federal courts may engage in common lawmaking are
few and far between.”112 Rodriguez v. FDIC,113 involved a
dispute between a bankruptcy trustee and a Federal Deposit
Insurance Corporation receiver litigated in an adversary
proceeding in a chapter 7 bankruptcy case. The dispute was
over tax refund rights under a tax allocation agreement. The
Supreme Court did not resolve this dispute. Rather, it ex-
plained that “[w]e did not take this case to decide how this
case should be resolved under state law or to determine how
IRS regulations might interact with state law. We took this
case only to underscore the care federal courts should exercise
before taking up an invitation to try their hand at common
lawmaking.”114Moreover, the Supreme Court's caution against
use of federal common law can serve as an additional basis
for supporting the bankruptcy court's ruling in Aearo.

In many instances, however, it is necessary for bankruptcy
courts to exercise discretion. In making discretionary determi-
nations, courts may be guided by the policies underlying the
Bankruptcy Code. In some instances, the approaches devel-
oped by courts may appear to be at odds with the Bankruptcy
Code. For example, the Supreme Court has acknowledged
that it is standard practice to violate ordinary priority rules
as set forth in the Bankruptcy Code during the course of
Chapter 11 bankruptcy reorganization cases with, for ex-
ample, “first-day” wage orders, “critical vendor” orders, and
“roll-ups” in debtor in possession financing.115 The approaches
that bankruptcy courts have taken in these matters and in

111
Erie R. Co. v. Tompkins, 304 U.S. 64, 78, 58 S. Ct. 817, 82 L. Ed.

1188, 114 A.L.R. 1487 (1938).
112
Rodriguez v. Federal Deposit Insurance Corporation, 589 U.S. 132,

140 S. Ct. 713, 716, 206 L. Ed. 2d 62, 65, Bankr. L. Rep. (CCH) ¶ 83475,
2020-1 U.S. Tax Cas. (CCH) ¶ 50124, 125 A.F.T.R.2d 2020-1027 (2020).

113
Rodriguez, 140 S. Ct. at 716.

114
Rodriguez, 140 S. Ct. at 719.

115
Czyzewski v. Jevic Holding Corp., 580 U.S. 451, 137 S. Ct. 973, 985,

197 L. Ed. 2d 398, 63 Bankr. Ct. Dec. (CRR) 242, 77 Collier Bankr. Cas. 2d
(MB) 596, 41 I.E.R. Cas. (BNA) 1613, Bankr. L. Rep. (CCH) ¶ 83082 (2017).
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addressing other issues such as recharacterization and
structured dismissals can be viewed as a form of common
lawmaking.116

In Rodriguez, the Supreme Court expounded on the limited
use of federal common law, stating:

Judicial lawmaking in the form of federal common law plays a
necessarily modest role under a Constitution that vests the
federal government's “legislative Powers” in Congress and
reserves most other regulatory authority to the States. . . . As
this Court has put it, there is no federal general common law.
. . . Instead, only limited areas exist in which federal judges
may appropriately craft the rule of decision. . . . These areas
have included admiralty disputes and certain controversies be-
tween States. . . . In contexts like these, federal common law
often plays an important role. But before federal judges may
claim a new area for common lawmaking, strict conditions must
be satisfied. . . . In the absence of congressional authorization,
common lawmaking must be necessary to protect uniquely
federal interests.117

In Czyzewski v. Jevic Holding Corp.,118 the U.S. Supreme
Court addressed a situation where the structure of the dis-
missal of a chapter 11 case provided for payments skipping a
class of objecting creditors in favor of more junior creditors.
The Jevic court examined whether bankruptcy courts have
the legal power to approve the structured dismissal of a
chapter 11 bankruptcy case “that provides for distributions
that do not follow ordinary priority rules without the affected
creditors' consent?”119 The court held that “[o]ur simple

116
Another use of federal common law in bankruptcy, for example,

involves substantive consolidation. Substantive consolidation is generally
viewed as the merging of assets and liabilities of two or more related debt-
ors into a single pool to pay creditors. In re Meruelo Maddux Properties,
Inc., 667 F.3d 1072, 1075, 55 Bankr. Ct. Dec. (CRR) 279, 67 Collier Bankr.
Cas. 2d (MB) 202, Bankr. L. Rep. (CCH) ¶ 82159 (9th Cir. 2012) (“Substan-
tive consolidation is an uncodified equitable doctrine allowing the bank-
ruptcy court for purposes of the bankruptcy, to ‘combine the assets and li-
abilities of separate and distinct—but related—legal entities into a single
pool and treat them as though they belong to a single entity.’ ’’), citing In re
Bonham, 229 F.3d 750, 764 (9th Cir. 2000).

117
Rodriguez, 140 S. Ct. at 717 (citations and quotations omitted).

118
Jevic, 137 S. Ct. at 973.

119
Jevic, 137 S. Ct. at 983.
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answer to this complicated question is ‘no’.”120 The court
explained that “the question . . . [in Jevic] concerns the
interplay between the priority rules of the Bankruptcy Code
and dismissal of a Chapter 11 case.”121 The court, however,
declined to express an explicit view on structured dismissals
in general, situations where no creditor opposition is present,
and/or cases where priority skipping is not at issue.122

The Supreme Court found no other authority in the Code
for priority skipping dismissals, stating:

Nothing else in the Code authorizes a court ordering a dismissal
to make general end-of-case distributions of estate assets to
creditors of the kind that normally take place in a Chapter 7
liquidation or Chapter 11 plan—let alone final distributions
that do not help to restore the status quo ante or protect reli-
ance interests acquired in the bankruptcy, and that would be
flatly impermissible in a Chapter 7 liquidation or a Chapter 11
plan because they violate priority without the impaired credi-
tors' consent. That being so, the word “cause” is too weak a reed
upon which to rest so weighty a power.123

Accordingly, the Supreme Court found priority-skipping
aspect of the structured dismissal in Jevic to be highly
problematic.

The Court emphasized that the Code's priority system is “a
fundamental underpinning of business bankruptcy law.” The
court explained:

Distributions of estate assets at the termination of a business
bankruptcy normally take place through a Chapter 7 liquida-
tion or a Chapter 11 plan, and both are governed by priority. In
Chapter 7 liquidations, priority is an absolute command—lower
priority creditors cannot receive anything until higher priority

120
Jevic, 137 S. Ct. at 983.

121
Jevic, 137 S. Ct. at 979.

122
Jevic, 137 S. Ct. at 985 (“We express no view about the legality of

structured dismissals in general.”).
123
Jevic, 137 S. Ct. at 984–85, citing United Sav. Ass'n of Texas v.

Timbers of Inwood Forest Associates, Ltd., 484 U.S. 365, 371, 108 S. Ct.
626, 98 L. Ed. 2d 740, 16 Bankr. Ct. Dec. (CRR) 1369, 17 Collier Bankr. Cas.
2d (MB) 1368, Bankr. L. Rep. (CCH) ¶ 72113 (1988), Kelly v. Robinson, 479
U.S. 36, 43, 107 S. Ct. 353, 93 L. Ed. 2d 216, 14 Bankr. Ct. Dec. (CRR) 1383,
14 Bankr. Ct. Dec. (CRR) 1384, 15 Collier Bankr. Cas. 2d (MB) 890, Bankr.
L. Rep. (CCH) ¶ 71475 (1986), and Matter of Sadler, 935 F.2d 918, 921, 21
Bankr. Ct. Dec. (CRR) 1385, 24 Collier Bankr. Cas. 2d (MB) 2017, Bankr. L.
Rep. (CCH) ¶ 74071 (7th Cir. 1991).
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creditors have been paid in full. . . . Chapter 11 plans provide
somewhat more flexibility, but a priority-violating plan still
cannot be confirmed over the objection of an impaired class of
creditors.124

Reversing the Third Circuit, the Supreme Court declined to
express any view regarding the legality of structured dismiss-
als in general.125 Implicitly the court acknowledged them to be
appropriate where creditors consent.126 Further, the Supreme
Court acknowledged that it is standard practice to violate
ordinary priority rules during the course of chapter 11 cases
with, for example, “first-day” wage orders, “critical vendor”
orders, and “roll-ups” in debtor in possession financing.127 The
court recognized that such out-of-priority distributions,
however, are found necessary to enable successful reorganiza-
tion and benefit even disfavored creditors.128 Moreover, the
court emphasized the interim nature of such relief and
distinguished the Second Circuit's decision in In re Iridium
Operating LLC129 as approving “an interim distribution of
settlement proceeds to fund a litigation trust that would press
claims on the estate's behalf.”130 In contrast, the priority-
violating distribution under the Jevic structured dismissal is
a final disposition that did not make the priority claimants
better off.

Contrary to the Third Circuit's perspective that the bank-
ruptcy court's approval of the structured dismissal consti-
tuted a wise use of discretion to allow the least bad alterna-
tive, the Supreme Court found fatal flaws in this approach in
Jevic, explaining:

In a structured dismissal like the one ordered below, the
priority-violating distribution is attached to a final disposition;
it does not preserve the debtor as a going concern; it does not
make the disfavored creditors better off; it does not promote the

124
Jevic, 137 S. Ct. at 983.

125
Jevic, 137 S. Ct. at 985.

126
The appropriateness of such consensual relief can be viewed as equiv-

alent to consensual third-party releases under a chapter 11 plan.
127
Jevic, 137 S. Ct. at 985.

128
Jevic, 137 S. Ct. at 985.

129
In re Iridium Operating LLC, 478 F.3d 452, 47 Bankr. Ct. Dec. (CRR)

243, Bankr. L. Rep. (CCH) ¶ 80874 (2d Cir. 2007).
130
Jevic, 137 S. Ct. at 985.
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possibility of a confirmable plan; it does not help to restore the
status quo ante; and it does not protect reliance interests. In
short, we cannot find in the violation of ordinary priority rules
that occurred here any significant offsetting bankruptcy-related
justification.131

The Supreme Court found that the Third Circuit's rare case
limitation would prove to be illusory and posed a threat to
warp into a more general rule.132 Moreover, the court found
the consequences of allowing priority-skipping structured
dismissals to stand would include departing from protections
Congress granted particular classes of creditors (e.g., em-
ployee wage priority), risks of collusion, and uncertainty mak-
ing settlements more difficult to accomplish.133 As a result,
the Supreme Court struck down the Third Circuit's limited
approval of nonconsensual priority-violating structured
dismissals in “rare cases.”

Focusing on the importance of the Code's priority system
and perceived silence of the Code regarding structured
dismissals, the Supreme Court stated “we would expect to see
some affirmative indication of intent if Congress actually
meant to make structured dismissals a backdoor means to
achieve the exact kind of nonconsensual priority-violating
final distributions that the Code prohibits in Chapter 7
liquidations and Chapter 11 plans.” Finding no such indica-
tion and the lack of “any significant offsetting bankruptcy-
related justification,” the court rejected the violation of
ordinary priority rules through a structured dismissal.134

The question of federal common-law-making also arises in
connection with the doctrine of equitable mootness. The
judicial doctrine of equitable mootness has been used to
insulate plan confirmation orders from effective appeal. It al-
lows appellate courts to dismiss bankruptcy appeals without
reaching the merits. It is a judge-made abstention doctrine
unrelated to and separate from the constitutional and statu-
tory prohibitions against hearing moot appeals. While some
courts question the legitimacy and efficacy of the doctrine, it

131
Jevic, 137 S. Ct. at 985–86.

132
Jevic, 137 S. Ct. at 986.

133
Jevic, 137 S. Ct. at 986–87.

134
Jevic, 137 S. Ct. at 986–87
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has been applied in every circuit court of appeals that ad-
dresses bankruptcy appeals.135

Courts uniformly emphasize that the doctrine of equitable
mootness must be narrowly construed and cautiously applied.
“It is important to note that appellate cases generally apply
equitable mootness with a scalpel rather than an axe.”136

Nonetheless, the scope of the doctrine's application and the
parties it is intended to protect have become the subject of
frequent disagreement over the appropriate exercise of discre-
tion by courts of appeal.

In Tribune Media Co. v. Aurelius Capital Mgmt., L.P.,137 the
Third Circuit described equitable mootness as “a narrow doc-
trine by which an appellate court deems it prudent for practi-
cal reasons to forbear deciding an appeal when to grant the
relief requested will undermine the finality and reliability of
consummated plans of reorganization.”138 The doctrine may
be used to advance the Bankruptcy Code's purpose of promot-
ing successful reorganization.139 This policy goal underlying
bankruptcy reorganization cases is in tension with the

135
In re Tribune Media Co., 799 F.3d 272, 286, 61 Bankr. Ct. Dec. (CRR)

124, Bankr. L. Rep. (CCH) ¶ 82861 (3d Cir. 2015) (‘‘ ‘Every Circuit Court
has recognized some form of equitable mootness,’ save the Federal Circuit
(which does not hear bankruptcy appeals) . . .”, quoting Nil Ghosh, Plan
Accordingly: The Third Circuit Delivers a Knockout Punch with Equitable
Mootness, 23 Norton J. Bankr. L. & Prac. 224 & n.8 (2014) (collecting cases).
See also concurring opinion in In re One2One Communications, LLC, 805
F.3d 428, 433, 61 Bankr. Ct. Dec. (CRR) 94 (3d Cir. 2015), questioning both
the legitimacy and efficacy of the doctrine.

136
In re Pacific Lumber Co., 584 F.3d 229, 240, 52 Bankr. Ct. Dec. (CRR)

46, Bankr. L. Rep. (CCH) ¶ 81642 (5th Cir. 2009).
137
In re Tribune Media Co., 799 F.3d 272, 61 Bankr. Ct. Dec. (CRR) 124,

Bankr. L. Rep. (CCH) ¶ 82861 (3d Cir. 2015).
138
Tribune Media Co., 799 F.3d at 277 (footnote omitted). Explaining

the doctrine, the Fifth Circuit stated:

“Equitable Mootness” has evolved in bankruptcy appeals to constrain appellate
review, and potential reversal, of orders confirming reorganization plans. Equi-
table mootness is a kind of appellate abstention that favors the finality of
reorganizations and protects the interrelated multi-party expectations on which
they rest.

In re Pacific Lumber Co., 584 F.3d at 240.
139
See, e.g., N.L.R.B. v. Bildisco and Bildisco, 465 U.S. 513, 528, 104 S.

Ct. 1188, 79 L. Ed. 2d 482, 11 Bankr. Ct. Dec. (CRR) 564, 9 Collier Bankr.
Cas. 2d (MB) 1219, 5 Employee Benefits Cas. (BNA) 1015, 115 L.R.R.M.
(BNA) 2805, Bankr. L. Rep. (CCH) ¶ 69580, 100 Lab. Cas. (CCH) ¶ 10771
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ordinary right to have and appeal heard on its merits in the
federal courts of appeal. The Fifth Circuit has stated that
“[d]espite its apparent virtues, equitable mootness is a
judicial anomaly. Federal courts ‘have a virtually unflagging
obligation’ to exercise the jurisdiction conferred on them.”140

The same type of tension may be found to exist between en-
abling successful reorganization in the context of mass tort
cases and allowing non-debtors lacking statutory protection
to benefit from extraordinary relief granted by a bankruptcy
court, including releases from other non-debtors, without
commencing their own bankruptcy case. When this special
relief is granted, it can be viewed as an example of federal
common law being applied to address gigantic issues with
tools not available outside of bankruptcy.

VIII. Aearo Bankruptcy Court's Perceived Limitations on its

Powers and Jurisdiction

The overarching principal dictating the bankruptcy court's
rejection of Aearo's request for relief under sections 362(a)(1),
362(a)(3), and 105(a), to protect the non-debtor 3M, was the
court's conclusion that continuance of the Pending Actions
against 3M would not have a financial impact on the bank-
ruptcy estate or ultimate recovery for creditors. The court
summarized its perceived obligation not to deviate from the
central and fundamental need for there to be a monetary
impact on the estate in order for any of the requested relief to
be granted, stating that “[t]he Seventh Circuit's repeated
focus on the pecuniary effect to the estate will be a recurring

(1984) (“[T]he fundamental purpose of reorganization is to prevent a debtor
from going into liquidation, with an attendant loss of jobs and possible mis-
use of economic resources.”). See also In re Continental Airlines, 91 F.3d
553, 565, 29 Bankr. Ct. Dec. (CRR) 629, 36 Collier Bankr. Cas. 2d (MB) 785
(3d Cir. 1996).

140
In re Pacific Lumber Co., 584 F.3d at 240, quoting Colorado River

Water Conservation Dist. v. U. S., 424 U.S. 800, 817, 96 S. Ct. 1236, 47 L.
Ed. 2d 483, 9 Env't. Rep. Cas. (BNA) 1016 (1976). “Following confirmation
of a reorganization plan by a bankruptcy court, and aggrieved party has
the statutory right to appeal the court's ruling.” One2One Communs., LLC,
805 F.3d at 433. Further, the concurring opinion in One2One Communs.,
LLC, states that “[t]he mandate that federal courts hear cases within their
statutory jurisdiction is a bedrock principle of our judiciary.” 805 F.3d at
433, at 439.
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theme throughout this opinion.”141 This central theme is
distilled down to the court's view that 3M would cover any
and all liabilities of Aearo under the Funding Agreement.
Nonetheless, the court observed that “3M's ability to honor its
commitment under the Funding Agreement [was] very much
the elephant in the room.”142

The Aearo court initially recited that it was “reluctant” to
hold, considering Seventh Circuit authority and the plain
language of the Bankruptcy Code, “that § 362(a)(1), standing
alone, offers sufficient statutory authority to conclude that
the Pending Actions are stayed automatically as to 3M or to
extend the protections of the stay to 3M.”143 It found both that
it was lacking adequate guidance from the Seventh Circuit
and that the line between granting relief protecting non-
debtors under sections 362(a)(1) and 105 is blurred in the
case law. Discussing the LTL case on the latter point, the
court stated:

The bankruptcy court in In re LTL Mgmt. LLC, 638 B.R. 291,
299–301 (Bankr. N.J. 2022), recently grappled with this same
issue under similar facts—having been asked to extend the stay
to enjoin certain mass tort litigation as to non-debtor parties.
While the LTL court ultimately applied A.H. Robins’ more
expansive view of a bankruptcy Court's power to “extend the
stay” to non-debtor parties directly under § 362(a)(1), the court
nevertheless acknowledged that “many courts have used some
iteration of the phrases “extension of the stay” and “injunctive
relief” interchangeably when discussing whether to permit ac-
tions against nondebtor third parties to proceed,” while other
courts have cited only to § 105.144

While acknowledging “ample case law holding otherwise”
in other circuits, the Aearo court declined to grant the
requested relief under section 362(a)(1) and declared that, in

141
In re Aearo Techs. LLC, 642 B.R. at 906, n.10.

142
In re Aearo Techs. LLC, 642 B.R. at 910.

143
In re Aearo Techs. LLC, at 904.

144
In re Aearo Techs. LLC, at 905, citing In re LTL Management, LLC,

638 B.R. 291, 300 (Bankr. D. N.J. 2022) (‘‘ ‘It should be noted that . . .
extensions [of section 362(a)(1)] to non-debtors, although referred to as
extensions of the automatic stay, were in fact injunctions issued by the
bankruptcy court after hearing and the establishment of unusual need to
take this action [under § 105] to protect the administration of the bank-
ruptcy estate.’ ’’) (quoting Patton v. Bearden, 8 F.3d 343, 349, 24 Bankr. Ct.
Dec. (CRR) 1388 (6th Cir. 1993)).
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any event, the relief sought under that section would fall
under the court's analysis of section 105, stating that “[w]ith-
out more explicit guidance from the Seventh Circuit, the
Court declines Aearo's invitation to extend § 362(a)(1) to 3M
and instead frames its analysis pursuant to the Court's
authority to issue injunctive relief under § 105(a) of the Bank-
ruptcy Code.”145

On appeal, Aearo argued that the bankruptcy court erred
in failing to apply the automatic stay of section 362(d)(1) to
earplug claims against 3M. Aearo summarized its contrasting
view of Seventh Circuit precedent as follows:

[The Seventh Circuit] has recognized that § 362(a)(1) can apply
to a non-debtor when (1) there is such an identity between the
non-debtor and the debtor that a judgment against the non-
debtor would effectively be a judgment against the debtor, or
(2) litigation against the non-debtor would cause the debtor ir-
reparable harm. The bankruptcy court, however, disregarded
this case law, refusing to accept that § 362(a)(1) could ever ap-
ply to non-debtors absent “more explicit guidance from the
Seventh Circuit.” But this Court has already provided that
guidance, which the bankruptcy court should have heeded. And
even if the Court's prior discussion of § 362(a)(1)'s applicability
to non-debtors were insufficiently clear, this Court should
clarify it and apply it here.146

The Aearo court next declined to apply the automatic stay
under section 362(a)(3) to the earplug litigation claims
against 3M. As is the case with all of the court's ultimate
conclusions, this determination was driven by its perception
of a lack of financial impact on the bankruptcy estate. The
court accepted Aearo's assertion that the insurance policies at
issue were property of the bankruptcy estate.147 Turning to
the next element of the section 363(a)(3) analysis regarding

145
In re Aearo Techs. LLC, 642 B.R. at 905.

146
Aearo Technologies, LLC, et al. v. Those Parties Listed on Appendix A

to the Complaint and John & Jane Does, 1-1000 (In re Aearo Technologies,
LLC), Appeal No. 22-2606, Opening Brief for Debtors-Appellants, Dkt. 31,
p. 21 (7th Cir. 2022). The Seventh Circuit precedent relied on by Aearo was
Matter of Fernstrom Storage and Van Co., 938 F.2d 731, 21 Bankr. Ct. Dec.
(CRR) 1565, Bankr. L. Rep. (CCH) ¶ 74126 (7th Cir. 1991), and Fox Valley
Const. Workers Fringe Ben. Funds v. Pride of Fox Masonry and Expert
Restorations, 140 F.3d 661, 48 Fed. R. Evid. Serv. 1453 (7th Cir. 1998).

147
In re Aearo Techs. LLC at 906 (“This assertion is in line with Seventh

Circuit caselaw, which has held that “[a]s a general matter, insurance
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whether the Pending Actions constitute an effort to exercise
control over property of the estate, the court found “no evi-
dence that the Stay Defendants are proceeding directly
against the insurance policies.”148

The court, however, recognized that the scope of section
362(a)(3) isn't limited to direct efforts. Rather, indirect efforts
are encompassed within section 362(a)(3)'s stay applying to
“every effort to ‘exercise control over property of the estate’ ’’,
not just direct efforts.”149 The court, uncomfortable with the
uncertainty surrounding indirect efforts to exercise control
over property of the estate, exclaims: “But what constitutes
an indirect effort? How far can § 362(a)(3) extend? Contract
rights are property of the estate, so can a debtor stop suits by
a third party against the contractual counter-party?”150 In any
event, the court is rescued from having to address these
considerations by maintaining its focus on the financial
impact on the bankruptcy estate. The court expresses its relief
and pinpoints the basis for its ruling as follows:

Fortunately, the Court does not have to go down this parade of
horribles. At the heart of the Seventh Circuit's analysis under

contracts in which the debtor has an interest at the time the petition is
filed constitute property of the estate for the purposes of § 541(a) [of the
Bankruptcy Code].” In re Stinnett, 465 F.3d 309, 312, 38 Employee Benefits
Cas. (BNA) 2770, Bankr. L. Rep. (CCH) ¶ 80724, 2006-2 U.S. Tax Cas.
(CCH) ¶ 50587, 98 A.F.T.R.2d 2006-6915 (7th Cir. 2006).”).

148
In re Aearo Techs. LLC, 642 B.R. at 906. Expanding its discussion of

this finding, the court said:

And 3M has taken no action against the insurance policies other than to put
insurers on notice of the Pending Actions, although it apparently will seek
reimbursement from the policies to the extent that judgements are entered
against it and Aearo in the Pending Actions. So, there currently are no direct ef-
forts to exercise control over property of the estate, a factor found in many of the
cases staying nondebtor actions against property of the debtor pursuant to
§ 362(a)(3). See Girardi, 2021 U.S. Dist. LEXIS 134283, 2021 WL 3033616 at *
16 (staying imposition of constructive trust over payments to debtor); Klarchek,
508 B.R. at 397 (staying dissolution of trust intended to interfere with possible
claims by chapter 7 trustee) and Lee, 524 B.R. at 804 (staying termination of
membership interests and voting rights).

149
In re Aearo Techs. LLC, 642 B.R. at 906, quoting National Tax Credit

Partners, L.P. v. Havlik, 20 F.3d 705, 708, 25 Bankr. Ct. Dec. (CRR) 751, 30
Collier Bankr. Cas. 2d (MB) 1912, Bankr. L. Rep. (CCH) ¶ 75802 (7th Cir.
1994).

150
In re Aearo Techs. LLC, 642 B.R. at 906 (footnote omitted).
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§ 362(a)(3) is whether a third party's effort has a pecuniary ef-
fect on the estate.151 . . .
Distilled to that essence, the Court finds that the Pending Ac-
tions are not stayed by § 362(a)(3) because, ultimately, 3M will
fully fund any liability incurred by Aearo relating to the Pend-
ing Actions pursuant to the Funding Agreement. Granted, the
Funding Agreement requires Aearo to seek recovery under the
Aearo Legacy insurance policies—and possibly the 3M Tower
as well—prior to seeking payment under the Funding
Agreement. However, there is no threat of inequitable distribu-
tion of insurance proceeds here as the Funding Agreement oper-
ates as a complete, uncapped backstop to the insurance policies.
So tapping the insurance policies to cover any liability incurred
in the Pending Actions does not affect the amount of money
Aearo can pay its creditors because the Funding Agreement
covers all claims arising from the Pending Actions in the
absence or exhaustion of the applicable insurance.152

In its appeal from the bankruptcy court's order, Aearo
argued that the bankruptcy court independently erred by fail-
ing to apply the automatic stay of section 362(a)(3) to prevent
earplug litigation claims against 3M. The basis for Aearo's
argument was that allowing the actions to proceed would
diminish property of the estate consisting of insurance
policies. Aearo summarized its argument as follows:

Here, Aearo and 3M share insurance policies that cover judg-
ments, settlements, and defense costs in CAEv2 litigation.
Undisputed testimony established that, if the CAEv2 litigation
continues, 3M will continue to pursue coverage and payment
under those policies, thus diminishing Aearo's estate property.
Consequently, § 362(a)(3) applies to the CAEv2 litigation.

The bankruptcy court nonetheless held that § 362(a)(3) was not

151
Expanding on the discussion of the Seventh Circuit's requirement

that in order to grant the relief requested by Aearo there must be a
monetary impact on the bankruptcy estate, the court stated:

Let us start with Havlik, the seminal 362(a)(3) case from the Seventh Circuit.
Rather than veering off into the esoteric, the Seventh Circuit plainly states that
“[t]his case is all about how much money will come into the debtor's coffers.” Id.,
20 F.3d at 709. Other courts in the Seventh Circuit have acknowledged the same.
See Stinnett, 465 F.3d at 313 (overriding question is whether a payment will in-
ure to the debtor's pecuniary benefit); Klarchek, 508 B.R. at 397 (court looked to
see if the action may have a potential adverse impact on the property of the
estate); and In re Gatke Corp., 117 B.R. 406, 410 (Bankr. N.D. Ind. 1989) (stay-
ing action against insurance policies where there was a threat of inequitable dis-
tribution of insurance proceeds to asbestos claimants).

In re Aearo Techs. LLC, 642 B.R. at 906–07.
152
In re Aearo Techs. LLC, 642 B.R. at 907.
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triggered here because, under the Funding Agreement, 3M will
fund any shortfall incurred by Aearo, including any depletions
in insurance coverage. But neither the statute nor this Court's
cases support the proposition that § 362(a)(3) cannot apply to a
conceded diminishment of estate property as long as the debtor
can seek access to another asset to make up for that depletion.
That interpretation would turn what is supposed to be an eas-
ily administrable application of the automatic stay into a
cumbersome inquiry implicating other estate property, asset
liquidity, and additional funding sources. The court's reasoning
is especially inapposite here, given uncontroverted testimony
that none of Aearo's funding sources, including 3M's funding, is
riskless.153

Finally, the court turned to Aearo's contention that to the
extent the earplug litigation claims against non-debtor 3M
were not stayed by subsections 362(a)(1) and 362(a)(3), the
Pending Actions against 3M should be enjoined pursuant to
section 105(a). As discussed above, the court explained that it
must first ascertain whether it has jurisdiction to grant the
requested injunctive relief before needing to address the stan-
dard for granting such relief. Concluding that it did not have
“arising in” or “arising under” jurisdiction, the court identi-
fied and then quickly disposed of the need for additional
scrutiny in considering “related to” jurisdiction, stating:

At first blush, common sense would seem to readily support the
conclusion that the Pending Actions, as they relate to 3M, fall
within even the Seventh Circuit's limited view of the Court's
“related to” jurisdiction. Aearo's obligation to indemnify 3M for
any liability 3M incurs by virtue of the CAEv2 claims arguably
amounts to liability against Aearo. But such a conclusion
ignores the economic realities of the Funding Agreement. So
additional scrutiny is required.

It is true that the Aearo Entities have agreed to indemnify all
liabilities related to the CAEv2 and Respirator Claims. But the
Funding Agreement also provides for an uncapped, non-
recourse commitment from 3M to fund all of the Aearo Entities
liabilities pre-and post-petition financing, including those aris-
ing from CAEv2 claims and Respirator Claims. This includes

153
Aearo Technologies, LLC, et al. v. Those Parties Listed on Appendix A

to the Complaint and John & Jane Does, 1-1000 (In re Aearo Technologies,
LLC), Appeal No. 22-2606, Opening Brief for Debtors-Appellants, Dkt. 31,
pp. 22–23 (7th Cir. 2022).
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any indemnity obligations arising from an assessment of li-
ability against 3M relating to the Pending Actions.154

Again, the court's ultimate legal conclusions boiled down to
whether granting the requested relief is necessary to protect
the bankruptcy estate from financial threat. The court re-
jected Aearo's arguments regarding the threat of indemnity
obligations arising from an imposition of liability against 3M
in the Pending Actions. The court found there to be a circular
arrangement where the bankruptcy estate was insulated from
any financial impact of indemnification claims by 3M since
Aearo was “able to ask 3M for the funds required to pay
Aearo's indemnity obligation to . . . 3M.”155

Further, in denying the requested relief, the court found it
important that the Funding Agreement fully and adequately
provided for all of Aearo's liabilities, on an unconditional and
uncapped basis, whether inside or outside of bankruptcy. This
insulated the bankruptcy estate and creditors from financial
harm without the need for the extraordinary relief sought by
the PI Motion.

Significantly, 3M['s] commitment under the Funding Agree-
ment does not depend on the Court enjoining the Pending Ac-
tions—a commitment that Aearo expressly negotiated under
the belief that it might be “marooned” in bankruptcy with no
funding source if such a condition was included and if the Court
denied the PI Motion. It would seem, then, that whatever li-
ability the Pending Actions generate—in bankruptcy, outside
of bankruptcy, stay in place, or no stay—Aearo can satisfy such
liability by making a payment request under the Funding
Agreement. From this, the Court is unable to discern any
financial impact to creditors, let alone a significant and adverse
one, from the continuation of the Pending Actions. Stated dif-
ferently, the Court cannot conclude that continuation of the
Pending Actions will affect the amount of property for distribu-
tion or the allocation of property among creditors.156

The Aearo court acknowledged that in other cases, “courts
have extended the stay notwithstanding the existence of an

154
In re Aearo Techs. LLC, 642 B.R. at 909.

155
In re Aearo Techs. LLC, 642 B.R. at 910.

156
In re Aearo Techs. LLC, 642 B.R. at 910.
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uncapped funding agreement.”157 The court concluded that
Seventh Circuit precedent precluded it from taking that ap-
proach since “the Court must focus its analysis on the actual
economic effect continuation of the Pending Actions will have
on the Aearo's estate and creditors.”158 The court found this
required focus under Seventh Circuit authority not to be a
limiting factor in the cases reaching a different conclusion
when addressing uncapped funding agreements.

It might be argued that Aearo's downfall based on the
court's reasoning can, at least in part, be viewed as Aearo
having negotiated too successfully with 3M. In this regard,
the court states:

It is true that 3M's commitment under the Funding Agreement
is not without addition, but Aearo's obligation to exhaust its
own assets (namely, its cash reserves and available insurance
policies) do not functionally impair the Aearo Entities from
operating or from offering a fully funded plan of reorganization
(or a trust outside of bankruptcy, for that matter). Or, perhaps
more to the point, Aearo failed to articulate what impairment,
behind the merely theoretical, the conditions pose. Aearo itself
must have believed that a reorganization was possible, with
the financial assistance of 3M, without the promise of a stay in
favor of 3M because Aearo itself negotiated for the removal of
that condition from the Funding Agreement.159

Having found, based on the terms of the Funding Agree-
ment, that continuation of the Pending Actions against 3M
would not have an actual economic impact on the bankruptcy
estate or ultimate distribution to creditors, the court rejected
Aearo's request to enjoin the Pending Actions as to 3M under
section 105(a). Additionally, the court made short shrift of
Aearo's argument that allowing the Pending Actions to
continue against 3M would be a significant “distraction” that
would prevent 3M from fully performing under the SSA and

157
In re Aearo Techs. LLC, 642 B.R. at 910 citing LTL Mgmt, 638 B.R. at

291; In re Aldrich Pump LLC, 2021 WL 3729335 (Bankr. W.D. N.C. 2021);
and In re Bestwall LLC, 606 B.R. 243 (Bankr. W.D. N.C. 2019), aff'd, 2022
WL 68763 (W.D. N.C. 2022), aff'd, 71 F.4th 168 (4th Cir. 2023), cert. denied,
144 S. Ct. 2519 (2024) and cert. denied, 144 S. Ct. 2520 (2024) and aff'd,
2022 WL 67469 (W.D. N.C. 2022), aff'd, 71 F.4th 168 (4th Cir. 2023).

158
In re Aearo Techs. LLC, 642 B.R. at 910.

159
In re Aearo Techs. LLC, 642 B.R. at 910.
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negatively impact Aearo and the bankruptcy estate. The court
found no evidence to support this contention and rejected it.160

The court added that even if it were to have found that it
had subject matter jurisdiction, its conclusion would have
been the same. Such relief is only granted in extraordinary
circumstances where it is “necessary and appropriate” to
carry out the provisions of the Bankruptcy Code.161 In sum-
mary, the court said:

In the end, the Court's focus remains on the actual economic ef-
fect that a continuation of the Pending Actions would have on
Aearo's bankruptcy estate and, ultimately, its distribution to
creditors. Having found no such effect in light of the Funding
Agreement, the Court finds no basis upon which to invoke its
§ 105(a) powers.162

On appeal, Aearo also argued that the bankruptcy court
erred by failing to enjoin the earplug litigation against 3M
under section 105(a). Aearo summarized its arguments
regarding this alleged error by stating:

First, continued CAEv2 litigation against 3M will defeat or
impair the bankruptcy court's jurisdiction given the inter-
twined nature of CAEv2 claims against 3M and Aearo, their
shared insurance policies, Aearo's indemnification obligations
to 3M, the preclusion and evidentiary risk to Aearo, and the
distraction that the ongoing CAEv2 litigation presents to
Aearo's restructuring. Second, Aearo has shown a reasonable
likelihood of a successful reorganization. And third, a prelimi-
nary injunction will not harm the public interest, but instead
will promote the public interest in successful reorganizations

160
In re Aearo Techs. LLC, 642 B.R. at 911. In support of rejecting this

contention, the court stated:

The Court puts little stock on this claim. Aearo and 3M have been embroiled in
the MDL for over three years, yet the Court heard no evidence that 3M has, to
date, been unable to perform under the SSA. Undoubtedly those 3M employees
tasked with providing services under the SSA are busy and likely taxed on a reg-
ular basis in the ordinary course of 3M's business. But the Court has otherwise
heard no evidence to conclude that Aearo's operations or its administration of
these bankruptcy cases will be impacted in the manner that Aearo argues.

161
In re Aearo Techs. LLC, 642 B.R. at 911–12.

162
In re Aearo Techs. LLC, 642 B.R. at 912.
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and in prompt and equitable compensation to affected
claimants.163

The Aearo court conceded that if the evidence it considered
in denying the PI Motion had undermined its conclusions
regarding 3M's financial wherewithal and that the continua-
tion of the Pending Actions would not negatively impact the
bankruptcy estate and distribution to creditors, its ultimate
conclusion may have been different. Moreover, certain object-
ing parties, in opposing the PI motion, had presented expert
testimony “that 3M's liability for the CAEv2 claims is at least
$100 billion, an amount that far exceeds 3M's cash reserves
and would . . . take 3M 17 years to repay.”164 The court admit-
ted that “[b]ased on that testimony, the Court could readily
conclude that continuation of the Pending Actions as to 3M
would have a significant, if not disastrous, effect on Aearo's
bankruptcy, notwithstanding 3M's commitment under the
Funding Agreement.”165 However, that testimony was only of-
fered by the objectors for the limited purpose of seeking a
condition on the stay if the court were to grant the PI motion
and the court declined to consider it in addressing the motion.
The court announced that it accepted the evidence presented
by Aearo “that 3M is more than able to honor the Funding
Agreement, even if the Pending Actions proceed. The court
accepted that evidence at face value.”166 In response to an ap-
parent attempt in Aearo's closing to bring in the objectors'
testimony that Aearo had previously objected to, the court
declined, stating:

The Court recognizes that Aearo may have tactical reason not
to question 3M's ability to withstand the seemingly obvious
financial peril the Pending Actions pose, but in failing to pre-

163
Aearo Technologies, LLC, et al. v. Those Parties Listed on Appendix A

to the Complaint and John & Jane Does, 1-1000 (In re Aearo Technologies,
LLC), Appeal No. 22-2606, Opening Brief for Debtors-Appellants, Dkt. 31,
p. 24 (7th Cir. 2022).
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165
In re Aearo Technologies LLC, 642 B.R. 891, 911 (Bankr. S.D. Ind.

2022).
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expert] estimation of 3M's liability and financial wherewithal ultimately
proves accurate.” 642 B.R. at 912.
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sent evidence to that end (and instead providing evidence to es-
tablish that 3M has more than enough financial wherewithal to
honor the Funding Agreement), the Court is compelled to
conclude that continuation of the Pending Actions will not
endanger or otherwise impair Aearo's reorganization.167

Accordingly, the court—based on the evidence the court
considered to be properly before it in consideration of the PI
Motion—held that it could not “conclude that 3M is unable or
unwilling to honor its commitment under the Funding Agree-
ment and, as such, an injunction of the Pending Actions is
neither necessary nor appropriate.”168

IX. Conclusion

If the Aearo court had been presented with and/or willing
to consider different evidence, it may have reached different
conclusions. On the other hand, the court may have still
ended up in the same place if the evidence considered moved
it to fully address whether 3M as a non-debtor parent entity
was entitled to benefit from extraordinary relief of the bank-
ruptcy court without filing its own bankruptcy case. Clearly,
the court held that such relief can only be granted in favor of
a non-debtor where the lack of such relief would have a nega-
tive financial impact on the bankruptcy estate and creditors.
Since the court found that the Funding Agreement protected
the estate and creditors from harm, it held that Seventh
Circuit precedent precluded it from granting the PI Motion.
As a result, the court was not required to delineate or identify
specific circumstances under which the requested relief would
have been granted.

While the court characterized 3M's ability to honor its com-
mitment under the Funding Agreement as “the elephant in
the room,” another elephant that some may argue needs to be
addressed is whether, regardless of the evidence, 3M should
be allowed to reap all the benefits of bankruptcy without any
of the attendant burdens. The MDL Court most certainly
believes the answer is no. The MDL Court stated:

Together with its MDL co-defendants, 3M devised a scheme to
oust the Congressionally-established system for resolving mass
tort disputes in Article III courts and install its new favored
forum (for the moment, anyway), an Article I court, at the helm.

167
In re Aearo Techs. LLC, 642 B.R. at 911, n.16.

168
In re Aearo Techs. LLC, 642 B.R. at 912.
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Not because any of the entities was facing a bona fide threat of
financial distress, and not due to managerial or operational dif-
ficulties that were jeopardizing the entities' continued viability.
No, this was good old-fashioned litigation forum shopping,
solely—and admittedly—designed to evade dissatisfactory legal
rulings and verdicts in the MDL, and to avoid potential future
liability for a non-debtor, 3M, in the tort system. And there's
the catch. 3M itself was not willing to pay the price of admis-
sion to an Article I forum—here, reorganization and submis-
sion to the oversight of a bankruptcy court. Not to be denied,
the company hatched a workaround. Aearo would file for
Chapter 11 bankruptcy protection but seek an extension of the
statutory automatic stay of litigation to 3M, who would never
file a bankruptcy petition itself.169

On the other hand, on appeal, Aearo touted the benefits
and necessity of its desired approach, stating:

Like many similarly situated parties before it, Aearo sought
Chapter 11 protection to seek to efficiently and equitably
resolve an unmanageable number of tort claims asserted
against it—including some 290,000 claims in the largest MDL
ever—through a reorganization plan that ensures compensa-
tion to claimants entitled to payment. Staying or enjoining
continued prosecution of those same claims against 3M during
the Chapter 11 proceedings promotes that salutary objective by
preserving Aearo's estate for the benefit of those claimants—
which is precisely why courts regularly stay or enjoin litigation
against non-debtor parents and affiliates in mass-tort
restructurings. The bankruptcy court's anomalous decision that
CAEv2 litigation against 3M must nevertheless proceed is
based on multiple legal errors, any one of which justifies
reversal.170

Whether and when the bankruptcy court has statutory
authority to grant the type of extraordinary relief sought by
Aearo to protect its non-debtor parent, 3M, from mass tort
claims remains an issue vigorously debated on both sides. In
the Aearo case, the court announced that it was not weighing
in on “a debate as to the relative merits or demerits of the

169
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MDL and bankruptcy processes.”171 Nothing short of an
amendment to the Bankruptcy Code or a decision of the
Supreme Court addressing this issue is likely put an end to
this debate.172

Subsequent to denying Aearo's requests to stay pending
tort actions against 3M, the bankruptcy court addressed the
motions to dismiss the chapter 11 cases.173 Based on the rea-
soning underlying its decision to decline to stay litigation
against 3M and the similar reasoning underlying the Third
Circuit's decision dismissing the LTL bankruptcy cases
involving the Johnson & Johnson's use of a “Texas Two Step”
to set up and file chapter 11 for a legacy talc liability subsid-
iary,174 the court predictably dismissed the Aearo chapter 11
cases. While acknowledging that there is no universally ac-
cepted definition of good faith in the context of addressing a
motion to dismiss a chapter 11 case, the Aearo court rejected
a multifactor test for determining good faith and stated that
“the Court is inclined to conclude that good faith is better
measured by whether the Chapter 11 case serves ‘a valid
reorganizational purpose,’ . . . and that a debtor's ‘need’ for
relief under the Chapter 11 is central to that inquiry.”175

In concluding that it was compelled to dismiss the Aearo
chapter 11 cases, the court stated:

From the very beginning of these cases, Aearo made clear that
the filings were not prompted by concerns over financial
distress or impending insolvency but were initiated to manage
the MDL process, a process that Aearo insisted was “broken.”
These cases were and are a litigation management tactic and

171
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engineered by Congress, for the adjudication and resolution of claims. Nei-
ther is perfect and each present both risk and reward for all of the various
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not a rehabilitative effort. The Court does not fault Aearo for
this gambit; unlike LTL (and other Texas Two-Step cases),
Aearo is a real company with real debts. . . . The number of
CAEv2 Actions is significantly larger than any previous MDL,
and it is not bad faith as a matter of law to file a Chapter 11
with the hope of achieving a settlement with creditors. . . . But
unlike the debtors in Johns-Manville, Dow Corning, and A.H.
Robins, Aearo is not presently suffering financial problems of
the type that warrants Chapter 11 relief. Nor is Aearo creating
or preserving value in these cases that would be lost outside of
bankruptcy.

There is also nothing before the Court to suggest that the Aearo
Entities' filings serve creditors, as the cases will not necessarily
augment their recovery. Per the terms of the Funding Agree-
ment, 3M is committed to pay all valid claims in full inside or
outside of Aearo's bankruptcy. It is also telling that both com-
mittees in these Chapter 11 cases, as well as the UST, have
moved to dismiss these cases or appoint a Chapter 11 trustee.
If there is a benefit to creditors in these Chapter 11 cases, it is
an unwanted one.”176
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